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MOBILIZATION FOR DEFENSE * 


World events have pointed the necessity of preparing the United States 
to meet the threat of war. Congress has responded by enacting legisla- 
tion designed to enlist our manpower, industry, and wealth. Each aspect 
of this mobilization involves its own peculiar problems of administration 
and adjustment. Although the mechanics of calling and training men 
for the armed forces are relatively simple, military demands must be 
carefully tempered by regard for the economic and political status of 
the conscript — particularly if compulsory military service becomes an 
enduring institution. To obtain the necessary equipment, the forces of 
production must be expanded to utmost capacity under more direct gov- 
ernmental control, yet with minimum dislocation of the economy and 
without removing business’s incentive to produce. To finance defense 
expenditures, increased taxation is essential. As an integral part of this 
tax program, the Excess Profits Tax Act of 1940 was framed to prevent 
the abnormal accumulation of profits and at the same time avoid dis- 
couraging business expansion. It is the purpose of this Note to examine 
the dynamics of a mobilizing democracy. 


I. CONSCRIPTION OF MEN FOR THE 
ARMED FORCES 


In fundamental outline, conscription of manpower has changed little 
since 1917.!_ The basic features remain universal liability for military 
service of the male population of designated ages and the selection, by 
an administrative system which relies chiefly on the discretion of local 
boards, of those most fit for training and service and most easily spared 
from the nation’s productive effort. The choice of this method in pref- 
erence to a system of calling all men within certain age classes or of 
encouraging extensive voluntary service seems wise in view of the effi- 
ciency of selective service in the last war and the opportunities, not pres- 
ent in alternative schemes, to control its effect upon business and civilian 
life. 

Any challenge to the legislation as a whole on constitutional grounds 
would be met by the Selective Draft Cases,? which held that the war 





* This Note has been prepared jointly by the editors of the Columbia Law 
Review, the Yale Law Journal, and the Harvard Law Review. 

1 Compare Pub. L. No. 783, 76th Cong., 3d Sess. (Sept. 16, 1940) (hereinafter 
cited by section only), with the Selective Service Act of 1917, 40 Strat. 76 (1917). 
Comparison of the army’s plans for wartime conscription as of 1936 with the pres- 
ent Act strikingly illustrates differences between provisions essential for purely mili- 
tary purposes and those attempting to fit the draft into normal civil life. See Sen. 
Rep. No. 944, 74th Cong., 2d Sess. (1936), part 4, p. 69 et seq. 

2 245 U.S. 366 (1918). 
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power ? is not limited by the militia clause,* and that possible limitations 
on the power by the Fifth and Thirteenth Amendments do not preclude 
compulsory military service. Although the influence of the war may 
have caused the Court in these cases to brush aside rather than answer 
some objections,° there is no indication that this authority would not be 
followed. : 

Since the needs of preparation are as vital as those of actual war, 
there would be little reason for applying to the present legislation dif- 
ferent tests of constitutionality and social desirability merely because 
it is the first instance of a military draft in time of peace. Indeed, the 
recent prevalence of undeclared wars and the present equivocal interna- 
tional position of the United States suggest that the line between “ war ” 
and “‘ peace ”’ has become indistinct. 

The one new feature of the Act, designed to prevent the economic dis- 
location of drafted men by providing for their reemployment, indicates 
that Congress has looked beyond the immediate problem of raising men. 
And the purpose of this discussion — based on the assumption that the 
Act will successfully mobilize the nation’s manpower for direct military 
service — is to indicate possible impacts of this legislation, political and 
economic, on the rights of the individual and his present pattern of life, 
and to consider possible future tendencies in the event of a swing toward 
or away from war. 


A. THe PouitricAL IMPACT OF CONSCRIPTION 


Registration. — The first and most universal obligation imposed by 
the Act is registration.* Although the primary purpose of registering and 
classifying is to select the men most fitted for immediate training, an 
important consequence is to supply the government with detailed in- 
formation concerning a large portion of the population.’ Reactions as 


3 U. S. Const. Art. 1, §8 provides that Congress shall have the power: “To 
declare War ... to raise and support Armies, . . . to make Rules for the Gov- 
ernment and Regulation of the land and naval Forces; ... to make all Laws 
which shall be necessary and proper for carrying into Execution the foregoing 
Powers... .” 

4 Ibid. “. .. to provide for calling forth the Militia to execute the Laws of 
the Union, suppress Insurrections and repel Invasions; . . .” Section 3(e) of the 
present Act limits the service of those inducted into the land forces to the Western 
Hemisphere or United States possessions. 

5 See Black, The Selective Draft Cases —A Judicial Milepost on the Road to 
Absolutism (1931) 11 B. U. L. REv. 37. 

6 Section 2. The men who were between the ages of 21 and 35 on Oct. 16, 1940, 
and so were required to register, will be legally liable to call until Sept., 1945. Those 
who become 21 within that time will be subject to registration when the President 
proclaims subsequent registration days. Judging from the experience of the last 
war, the men actually inducted into the army will be largely from the lower age 
groups. 2 Rep. ProvoST-MARSHAL-GEN. (1919) 189. 

7 Some information is supplied by the registration cards themselves, and more 
complete data will be obtained through the questionnaires that follow. 
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to the desirability of this result may differ,® but it is interesting to note 
that one of England’s early measures in the present war was to insti- 
tute nation-wide registration, apparently to ascertain in detail the oc- 
cupations and qualifications of its population.® | 

Selection. — The fundamental administrative units in the selection 
process are the local boards, exercising broad discretion within the gen- 
eral standards of the Act and the regulations. Determinations of these 
boards, subject only to review by appeal boards and, in rare instances, 
by the President, are final on the vital questions of exemptions, or de- 
ferments because of dependents or essential occupations.*° It is there- 
fore exceedingly important that there be no striking disparity between 
the decisions of different boards. Consequently the President has been 
given power to make the “ necessary rules and regulations.” 22 Within 
these regulations, uniform administration, of course, depends largely 
upon the personnel of the local boards; ?* the persuasive effect of in- 
structions from their superiors in the Selective Service Administration 
is the only coordinating force other than the appeals system. The regu- 
lations relating to appeals are substantially the same as those promul- 
gated in the last war.** Registrants, dissatisfied with their classification, 
or those claiming deferred classification on their behalf,’> may within a 
limited time appeal as of right to an appeal board *° and, in special cases, 
to the President.‘* The Government always has a right of appeal.*® 
The appeal boards may make any classification they deem proper.’® 


8 Compare the enthusiasm of Provost-Marshal-General Crowder at having an 
inventory of the nation’s manpower, with objections to the tagging and numbering 
of millions of Americans. 2 REP. PRovost-MArSHAL-GEN. (1919) 3; The Burke- 
Wadsworth Conscription Bill (1940) 9 Int. JuRw. Ass’N Butt. No. 2, p. 15. 

9 National Registration Act, 1939, 2 & 3 Gro. VI, c. 91. All persons are obliged 
to register and give such particulars as to name, age, occupation, etc., as the 
Ministers may prescribe. Each registrant receives an identity card which must 
be shown on request to constables or other authorized persons. The United States 
now requires the registration of all aliens. Pub. L. No. 670, 76th Cong., 3d Sess. 
(June 28, 1940). For a collection of state statutes requiring their registration for 
informational purposes, see (1939) 53 Harv. L. REv. 149, I50. 

10 Section 10(a)(2). A similar provision was given judicial sanction in 1917. 
Angelus v. Sullivan, 246 Fed. 54, 62 (C. C. A. 2d, 1917). For present standards 
for these deferments, see SELECTIVE SERVICE REGULATIONS (1940) (hereinafter cited 
as REGULATIONS) §§ 351, 352, 354, 355. 

11 The American Civil Liberties Union fears that such a disparity may arise 
in dealing with conscientious objectors. N. Y. Times, Oct. 13, 1940, $1, p. 7, col. 4. 
There are indications that in England these fears have been realized. See THE 
MANCHESTER GUARDIAN WEEKLY, Dec. 29, 1939, p. 519, col. 2. 

12 Section 1to(a)(1), (2). | 

13 The successful administration of the World War draft indicates the com- 
petency of its local boards. Section 10(a)(2) provides for the same system of 
civilian members appointed by the President on recommendation of the highest 
state officials. 

14 SELECTIVE SERVICE REGULATIONS (2d ed. 1918). 

15 Such as dependents, employers, or unions. See note 20 infra. 

16 REGULATIONS § 370. No appeal, however, may be made in which the appli- 
cant merely seeks to change from one deferred classification to another. 

Although the appeal boards will not, of course, exert a nation-wide centralization, 
they will prevent disparities within limited areas. 

17 Id. $379. 18 Td. § 371. 19 Td. $374. 
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Although the registrant may appear in person before the local board, 
he has no right to be represented by counsel or to present oral testimony 
of witnesses.2° The combination of this rather summary procedure and 
the almost unlimited discretion of the local board on substantive issues 
makes it important that in the appeal boards there be a real opportunity 
for correcting unfairness. But their review, limited to written evidence 
in the registrant’s file, does not appear adequate where the individual’s 
liberty is so vitally affected.21 The absence at the outset of more 
complete standards for decision and of the common procedural protec- 
tions is unfortunate, since under the strain of war or intense preparation 
therefor, public opinion adverse to appeals and the pressure of numbers 
might handicap efforts to secure uniformity and fairness of administra- 
tion through the appeals system. 

The problem of conscientious objectors contains implications going 
beyond the single question of administration. As a delicate moral issue, 
as a breeder of violent controversy and epithets, and as a subterfuge for 
evasion it offers complexities that only self-restraint and calm judgment 
can unravel. Both statute and administration in the last war were un- 
satisfactory in that they exempted only well-established pacifist sects * 
and exposed many objectors to unsympathetic army officers.”* The 1940 
Act, which appears to profit from the British experience,”* recognizes any 


20 Sections 367, 368, 369. Although classification may present few traditionally 
legal problems, assistance of counsel might enable a registrant to present his case 
more convincingly. 

An example of the extent of interests affected by the selection process is its 
possible influence on labor controversies. Indispensability of individuals must of 
necessity be determined largely by testimony of their employers, thus giving the 
latter a strategical advantage. See N. Y. Times, Sept. 26, 1940, p. 8, col. 3; (1940) 
7 Las. REL. Rep. 73. The director of Selective Service has suggested that employers 
list those in their employ without dependents, and determine those who cannot be 
immediately replaced if called for training. Selective Service Release No. 90, 
Oct. 26, 1940, C. C. H. War Law Service, {| 64,521. Those seeking industrial defer- 
ment must file affidavits from their employers and immediate superiors. But any 
interested party, and hence presumably a labor union, may present evidence on 
their behalf. REGULATIONS § 322. See N. Y. Times, Oct. 11, 1940, p. 11, col. 1. 
Moreover, the employer’s strategical advantage might possibly be offset by the ap- 
pointment of labor advisers to the appeal boards. 

21 Sections 373, 374. 

22 4o StaT. 78 (1917). Provided there are adequate tests of sincerity, only a 
philosophy that considers exemptions for conscientious objectors as mere political 
concessions can justify limiting exemptions to members of established pacifist groups 
and excluding others who have scruples of conscience. See the statements of repre- 
sentatives of the Quakers and the American Civil Liberties Union in Hearings before 
Committee on Military Affairs on S. 4164, 76th Cong., 3d Sess. (1940) 164, 308-10. 

23 For an account of the difficulties in dealing with conscientious objectors in 
the army and the concessions found necessary, see 2 REP. PRovost-MArSsHAL-GEN. 
(1919) 60 et seg. Some civilian service was eventually allowed. See also Hearings 
before Committee on Military Affairs on S. 4164, 76th Cong., 3d Sess. (1940) 198, 


24 The National Service (Armed Forces) Act, 1939, 2 & 3 Geo. VI, c. 81, 85 
provides for a special register of conscientious objectors, hearings before local 
tribunals to establish sincerity, and division into three classes: 1) those proving 
absolute objections to any service; 2) those objecting to any military service and 
receiving civilian service; 3) those objecting to combatant duty. Apparently the 
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objection based on religious training and belief and provides for some 
civilian service > — thus offering at least a broader base for a more 
successful solution.” Despite these concessions, those who have objec- 
tions stemming from non-religious convictions are still unprotected.?? 

Induction. — The importance of induction into the armed forces is 
that it marks the transition to military status. Under the Act of 1917 
a notice to report for duty subjected its recipient to military law; 7° fail- 
ure to obey, even if the offender had not registered, could lead to court- 
martial for desertion.?® Under the present statute, military law cannot 
be applied until the person is “actually inducted” into the armed 
forces,®° which occurs, according to the regulations, when the oath of al- 
legiance is taken at the army induction center.** Men within the regis- 
tration ages thus escape automatic subjection to the rigors of military 
law. 

Active Service. — The status of the conscript once he is in the armed 
forces differs radically from his former position in civil life. His con- 
stitution and laws are the Articles of War and the Army Regulations. 
The governing concept is not freedom of individual development but un- 
questioning obedience to command. In place of the civil courts and a 
procedure designed to protect liberties of the individual are the courts- 
martial, where of necessity an authoritarian control exists. Quite apart 
from the possibility of abuse of this great power, military service will 
substantially deprive the nation of conscripts’ participation in political 
affairs.2* In connection with the important problem of voting, there may 
be at least a temporary difficulty until adequate legislation for absentee 
registration and voting can be secured in states in which it is lacking.®® 


———— 


proportion of conscientious objectors registering has not been over 3%. See Hear- 
ings before Committee on Military Affairs on S. 4164, 76th Cong., 3d Sess. (1940) 
310. 

“5 Section 5(g) provides for investigation by the Department of Justice of 
claims of those who appeal from refusal by local boards to classify them as con- 
scientious objectors “by reason of religious training and belief.” Thereafter the 
Department recommends the disposition of the claim to the appeal boards, where 
the appellant may be classified for non-combatant or civilian service, depending 
upon the extent of the objection. These provisions were added to the law after its 
introduction. See the original bill, S. 4164, 76th Cong., 3d Sess. (1940). The ad- 
ministrative policy appears to be to avoid the issue as much as possible. Appeal 
boards are to consider any possible grounds for deferment before deciding on the 
conscientious objection. REGULATIONS §§ 363, 375. The local boards will keep a 
public register of objectors. REGULATIONS § 366. 

26 See Baldwin, Conscientious Objectors, THE NaTIon, October 12, 1940, p. 326. 

27 From a statement of the director of Selective Service of New York City, 
it may be inferred that “ religious ” in “ religious training and belief ” will be con- 
strued as modifying “ belief,” as well as “ training.” See N. Y. Times, Nov. 10, 
§ 1, p. 30, col. 1. Cf. D. S. S. Form 47, C. C. H. War Law Service, { 64,523. 

*8 Franke v. Murray, 248 Fed. 865 (C. C. A. 8th, 1918). 

29 Ex parte Dunn, 250 Fed. 871 (D. Mass. 1918). 

80 Section II. 

31 REGULATIONS § 4209. 

82 On the other hand, military life may exert a democratizing influence. 

83 See Steinbicker, Absentee Voting in the United States (1938) 32 AM. POL. Sci. 
REv. 898. New Jersey recently passed such a law. N. Y. Times, Sept. 26, 1940, 
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Moreover, conscripts may be forbidden to engage in activities which their 
superiors consider detrimental to military policy. Activities that are un- 
dertaken must conform to the requirements of the Articles of War,** of 
which the most significant is the indefinite Article 96, permitting punish- 
ment of “ all disorders and neglects to the prejudice of good order and 
military discipline . . . and all conduct of a nature to bring discredit 
upon the military service.” 3° 

The system of trial of these offenses by courts-martial ** aroused con- 
siderable controversy after the last war.*? Several reforms were insti- 
tuted, designed to give the accused more of the privileges of the defend- 
ant in a criminal trial, and to secure more legal guidance for the court 
and adequate review on the law.*® Maximum limits were set for sen- 
tences in time of peace.*® Despite these reforms, military judges will 
continue to be influenced by their training and philosophy. And no re- 
view in the civil courts is available except on the question whether the 
court-martial has exceeded the jurisdiction conferred upon it by the 
Articles of War.*° 


p. 14, col. 3. There is pressure for one in New York. N. Y. Times, Oct. 7, 1940, 
p. 12, col. 1. 

reas one day’s leave of absence to permit voting in person is required. Section 
8(h). 
84 10 U.S.C. $§ 1471-1593 (1934), as amended 50 StaT. 724 (1937), 10 U.S.C. 
§§ 1522, 1542 (Supp. 1939). 

85 See Carbaugh, Pleading and Practice Under the 96th Article of War (1918) 
13 ILL. L. REv. 1. 

86 Art. 2 subjects to military law “all . . . persons lawfully called, drafted, or 
ordered into . . . the said service... .” By Arts. 12, 13, and 14 the jurisdiction 
of courts-martial includes the trial of all persons subject to military law for any 
crime or offense made punishable by the Articles. For offenses also within the 
jurisdiction of the civil courts, Art. 74 provides that, except in time of war, the 
commanding officer shall on due application exert himself to the utmost to deliver 
the offender to the civil authorities. In time of war, the military authorities have 
priority. Ex parte King, 246 Fed. 868 (E. D. Ky. 1917). 

87 Compare Ansell, Military Justice (1919) 5 Corn. L. Q. 1, with Bogert, Courts- 
Martial — Criticism and Proposed Reforms (1919) 5 Corn. L. Q. 18. See Morgan, 
The Existing Court-Martial System and the Ansell Army Articles (1919) 29 YALE 
L. J. 52. Although considerations of military discipline may be thought to justify 
the rather summary procedure of the courts-martial, it may be argued that the pro- 
cedure prescribed by Articles of War drafted for professional soldiers is ill-adapted 
for a conscript army in peacetime. 

88 Compare 39 STAT. 650 et seq. (1916), with 41 STaT. 787 et seq. (1920), 10 
U.S. C. $8 1471-1593 (1934), for significant changes in Arts. 4, 8, 17, 18, 21, 31, 
32, 38, 40, 43, 46, addition of Art. 504, and the change in Art. 70. See Note (1921) 
21 Cort. L. Rev. 477. No such reforms have been made in the Articles for the 
Government of the Navy. See 34 U.S.C. § 1200 (1934). There is little immediate 
prospect, however, of requiring conscripts to serve in the navy. See N. Y. Times, 
Sept. 30, 1940, p. 1, col. 2. 

89 Arts. 43, 45. 

40 Johnson v. Sayre, 158 U. S. 109 (1895); Ex parte Mason, 105 U. S. 606. 
(1881) ; Dynes v. Hoover, 20 How. 65 (U.S. 1857). This may occur when a court- 
martial attempts to assert jurisdiction over a person not subject to military law, or 
when it attempts to deal with a person subject to its jurisdiction in a manner not 
authorized by the Articles of War. 

One army officer tried for 25 years without success to obtain review of a court- 
martial. For his latest attempt, see Carter v. Woodring, 92 F.(2d) 544 (App. D. C. 
1937), cert. denied, 302 U.S. 752 (1937). 
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Return to Civilian Life. — On his discharge, if in the judgment of his 
superiors he merits it, each man will get a certificate of satisfactory serv- 
ice.** Since the acquisition of such a certificate is prerequisite to enjoy- 
ment of the reemployment provisions of the Act,*? great power is vested 
in commanding officers. The Act places final determination of satisfac- 
tory service in the hands of the army — thus any men denied their cer- 
tificates would presumably have to exhaust their administrative remedies 
within the army,** and could then secure court review only if their su- 
periors had denied them a hearing or decided arbitrarily.** 

Following the year’s training, conscripts are transferred to reserve 
components of their services for a ten-year period or until they attain the 
age of forty-five, whichever happens first.*° Only a militaristic policy 
would require their subjection to military law before they were again 
called to active duty, and the second Article of War appears to assign 
inactive reservists to a civilian status.** But the power to call out re- 
servists,*7 once a large group had entered this class, might conceiv- 
ably under appropriate legislation be used as an indirect but effective 
way of silencing activities objectionable to the Government or the army. 
Those who have served their year under the Selective Service Act are 
liable to be recalled in the discretion of the President under existing or 
future laws for the calling to active duty of their reserve units.*® The 
National Guard Resolution authorizes the President to call the present 
reserve components of the army for a year’s active training whenever he 
deems it necessary for strengthening the national defense.*® Although 
this service appears to parallel that required under the Selective Service 
Act, it is not clear whether conscripts on entering reserve units could be 
called for another year of duty. It may be too early to insist on exact 
legislative definition of this subject, but should conscription continue 

41 Section 8(a). 

42 Section 8(b). 

43 Cf. Ex parte Kusweski, 251 Fed. 977 (N. D. N. Y. 1918) ; see Note (1938) 
51 Harv. L. Rev. 1251. The only formal administrative remedy would appear to 
be a complaint under Art. 121 of the Articles of War. 

44 Cf. United States v. Ju Toy, 198 U. S. 253 (1905); see Ng Fung Ho v. 
White, 259 U.S. 276, 284 (1922). These cases arose in immigration tribunals, which 
are analogous to the courts-martial in their relation to civil courts. 

45 Section 3(c). But liability for reserve service may be avoided by two addi- 
tional years of active service. 

46 This Article subjects to military law “all... persons lawfully called, 
drafted, or ordered into or to duty or for training in, the said service, from the 
dates they are required by the terms of the call, draft, or order to obey the same.” 
The implication of this and the acts establishing the reserve units is that the “ said 
service ” refers only to active duty. Cf. DicEstT oF OPINIONS OF JUDGE-ADVOCATE 
GENERAL (Jan—June 1921) 24. Failure to obey a lawful call is, of course, desertion 
and within military jurisdiction. 

47 Present provisions for calling up reserves generally authorize summoning 
“ members ” of the different organizations. See note 49 infra. There is apparently 
no requirement that certain classes or units be called as a group. 

48 Section 3(c). : 

49 National Guard and Reserves Resolution, Pub. Res. No. 96, 76th Cong., 3d 


Sess. (Aug. 27, 1940) §1. Previous liability to active service except in time of 
emergency did not exceed 15 days. 10 U.S. C. §§ 343, 360, 426 (Supp. 1939). 
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many years, peacetime liability of reservists to active service should be 
carefully delimited. 

Penal Provisions. — Unlike its predecessor, the 1940 Act forbids any- 
one knowingly to counsel its evasion.®® In the last war, convictions for 
this type of activity ** had to be sought under the section of the Espionage 
Act forbidding obstruction of recruiting for, or incitement of insubordi- 
nation in, the armed forces.°* Some of these convictions were of slight 
credit to a democratic government,®** having as their sole ground the dis- 
semination of socialistic or pacifist propaganda which did not directly 
urge disobedience to the draft.°* And after the war, reexamination of the 
fundamentals of free speech indicated that the severity arose largely from 
the judicial use of indefinite tests for causation and intent which placed 
little restraint upon naturally unsympathetic juries.°° 


50 Section 11 provides that whoever ‘“ knowingly counsels, aids, or abets an- 
other to evade registration or service in the land or naval forces or any of the 
requirements of this Act, or of said rules, regulations, or directions, . . . shall, upon 
conviction in the district court of the United States having jurisdiction thereof, be 
punished by imprisonment for not more than five years or a fine of not more 
than $10,000, or by both such fine and imprisonment, or if subject to military or 
naval law may be tried by court-martial, and, on conviction, shall suffer such pun- 
ishment as a court-martial may direct.” 

51 Section 6 of the 1917 Act prohibited only such conduct as constituted actual 
or attempted evasion of its requirements. 40 STAT. 81 (1917). Since it did not 
forbid counseling its evasion, action that could not be proved to result in either 
an attempted or a completed violation could not be punished, though such action 
might seek to induce disobedience by others. Cf. United States v. Galleanni, 245 
Fed. 977 (D. Mass. 1917) (counseling evasion of draft not an “ offense ’’ under any 
federal statute before Espionage Act, but erroneously held to be a federal common- 
law crime) ; Hammerschmidt v. United States, 265 U.S. 182 (1924) (prosecution for 
same conduct; no offense under draft act alleged). Hence the resort to the Espion- 
age Act. 

52 Espionage Act of 1917, § 3, 40 STAT. 219 (1917), 50 U.S. C. $33 (1934), as 
amended, 40 STAT. 533 (1918). The Amendment added prohibitions almost as 
indefinite and sweeping as those of the Sedition Act of 1798. It was repealed at 
the end of the war. 41 STAT. 1360 (1921). But significantly many doubtful con- 
victions were secured under the apparently limited language of the original act. 
The 1917 Act is still effective in time of war; should the nation become engaged in 
war, its provisions may overlap with those of the instant statute. 

53 F.g., Pierce v. United States, 252 U. S. 239 (1920); United States v. Rose 
Pastor Stokes, U. S. Dept. Justice Bull. No. 106 (W. D. Mo. 1917), rev’d, 264 Fed. 
18 (C. C. A. 8th, 1920). But cf. United States v. Baker, 247 Fed. 124 (D. Md. 
1917). See Note (1919) 32 Harv. L. Rev. 417. 

54 Rose Pastor Stokes wrote a letter to the press stating that she opposed the 
Government because it was for the profiteers, while she was for the people. In 
1917 the district court permitted a conviction; in 1920 the circuit court reversed, 
stressing the necessity for “ extraordinary coolness, care and impartiality ” to pre- 
vent patriotic fervor from usurping the sphere of justice. Stokes v. United States, 
264 Fed. 18, 25 (C. C. A. 8th, 1920). In Pierce v. United States, 252 U.S. 239 
(1920) (Holmes and Brandeis dissenting), the conviction was for circulating a 
Socialist pamphlet, after the defendants had waited until the court in United 
States v. Baker, 247 Fed. 124 (D. Md. 1917), had directed an acquittal for dis- 
tribution of the same pamphlet. 

55 See Chafee, Freedom of Speech in War Time (1919) 32 Harv. L. REv. 932. 
In England official curtailment of individual liberties has been similarly criticized. 
See The Dangers of D. O. R. A., THE MANCHESTER GUARDIAN WEEKLY, Nov. 3, 
1939, p. 352. But there the problem is the extent to which rulemaking powers 
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The importance of propaganda and civilian morale in modern war may 
require that the formation of public opinion be more completely con- 
trolled than ever before. Evidence of this may be found in the all- 
inclusive and indefinite prohibitions of the British and Canadian De- 
fense Regulations,®* which give free rein to the war-sensitive judicial or 
administrative bodies. In the present American situation, however, free- 
dom of discussion must still be safeguarded. It is important, therefore, to 
note statutes susceptible in time of strain to the distortion received by 
the World War acts. Already both the substance of the sections of the 
Espionage Acts forbidding interference with the armed forces and a gen- 
eral criminal syndicalism act have been placed in those sections of the 
Alien Registration Act which have general application.5” By and large 
the penal section of the present draft law parallels the 1917 Act with the 
additional requirement throughout of “ knowing ” violation.5® Its prohi- 
bitions appear carefully defined and close to the traditional concepts of 
criminal attempt and conspiracy. However, the added phrase, ‘‘ who 
knowingly counsels . . . another to evade ... any of the require- 
ments of this Act,” although narrowed in the process of drafting,®® and 
possibly as free from danger as the other provisions, appears susceptible 
to that elastic construction for which the Espionage Acts were criticized. 


B. THE Economic Impact oF CONSCRIPTION OF MANPOWER 


Moratory Provisions. — Concern with the financial problems of the 
soldier is by no means novel in American legislative experience. Many 


a 





should be given to and exercised by the Home Secretary. See ibid; WiLtIis, Par- 
LIAMENTARY POWER OF ENGLISH GOVERNMENT DEPARTMENTS (1933) 27-29, 933 
Note (1917) 31 Harv. L. REv. 296. 

56 See Defense (General) Regulations, 1939, S. R. & O. 1939, No. 927 (as 
amended) §§ 1A, 2C, 39A, 39B, 39BA (appearing in BurKe’s Loose-LEAF War 
LEGISLATION (1939) 558 et seq.; ibid (1940) 629 et seq., 730); Defense of Canada 
Regulations, 1939, Nos. 39, 39A, 62. The British regulations forbid conduct which 
the individual has “ reasonable cause to believe likely ” to have certain injurious 
results. The Canadian laws extend to acts “intended to or likely to cause” disaf- 
fection to his Majesty, etc. The elasticity of such definitions is apparent. 

57 Alien Registration Act §§ 1-5, Pub. L. No. 670, 76th Cong., 3d Sess. (June 
28, 1940). Cf. (1939) 53 Harv. L. REv. 149. 

58 The insertion of “ knowingly ” in the statute appears intended to require 
proof of a criminal intent. Cf. Sen. Rep. No. 944, 74th Cong., 2d Sess. (1936), 
part 4, appendix p. 72, § 10 (penal section of the army’s proposed wartime draft 
plan of 1936). 

59 Neither the original bill nor the version reported to the Senate contained 
“knowingly.” See S. 4164, 76th Cong., 3d Sess. (1940) § 10 and SEN. REP. No. 2002, 
76th Cong., 3d Sess. (1940). In the committee hearings, however, Senator Burke 
stated that the objectives of the penal section were hot directed at any opposition 
that did not seek to urge disobedience of the law. See Hearings before Senate 
Committee on Military Affairs, 76th Cong., 3d Sess. (1940) 156. But the inefficacy | 
of the term “ willfully” in the Espionage Act to prevent doubtful convictions 
renders dubious the sufficiency of ‘“ knowingly ” as a safeguard. | 
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states, prompted by solicitude for the morale of the armed forces, have 
enacted moratory legislation for the protection of their citizens from 
suit while engaged in wartime military service.®° Although morale would 
clearly have been enhanced by uniform treatment, it was not until 1918 
that Congress made general provision for the preservation of the fighting 
man’s economic position. The World War statute has served as a 
model for the present moratory legislation.®? The validity of the earlier 
law was sustained ** as a war measure and its desirability during peace- 
time conscription seems beyond question. 

Early moratory legislation in the United States generally took the rigid 
form of a suspension of remedies for some or all obligations of a// men in 
the army.°* But experience has demonstrated the wisdom of achieving 
greater flexibility by vesting discretion in the courts. Many conscripts 
can and should pay their obligations in full. A rigid moratorium may, 
moreover, impair the purchasing power of men by deterring merchants 
from extending credit to them and their dependents.®* ‘Therefore, both 
the 1918 Act and the present law, as well as their English counterpart,®° 
have entrusted to the trial courts extensive discretion in according mora- 
tory protection to those in military service.®’ 

While the Act protects the economic position of the conscript by sus- 
pending creditors’ actions during his time of active service, it affords no 
solution to the problem of payment of accumulated obligations upon re- 
turn to civil life, or to the difficulty of supporting his dependents in the 


60 Feller, Moratory Legislation: A Comparative Study (1933) 46 Harv. L. ‘Rev. 
1061, 1085. 

61 Soldiers’ and Sailors’ Civil Relief Act, 40 STAT. 440 (1918). The federal act 
abrogated all laws inconsistent therewith. Pierrard v. Hoch, 97 Ore. 71, 191 Pac. 
328 (1920) ; Konkel v. State, 168 Wis. 335, 170 N. W. 715 (1919). But cf. Austby 
v. Yellowstone Valley Mortgage Co., 63 Mont. 444, 207 Pac. 631 (1922). 

62 Soldiers’ and Sailors’ Civil Relief Act of 1940, Pub. L. No. 861, 76th Cong., 
3d Sess. (Oct. 17, 1940). 

63 Clark v. Mechanics American National Bank, 282 Fed. 589 (C. C. A. 8th, 
1922). See Ferry, Rosenbaum, and Wigmore, 7ze Soldiers’ and Sailors’ Civil Rights 
Bill (1918) 12 Itz. L.- REV. 449, 472-75. For argument against its validity, see 
DuNnHAM, Moratory LEGISLATION IN THE UNITED STATES (1917) 12-19. Many 
state statutes have been held to violate the clausz of the federal Constitution for- 
bidding the states to impair the obligation of contracts. Jd. at 9-12. But objec- 
tions on this basis seem no longer tenable. See BLAIR, BREACH OF CONTRACT DUE 
TO WaR (1940) 68. 

64 Feller, Moratory Legislation: A Comparative Study (1933) 46 Harv. L. 
REv. 1061, 1074; Note (1920) 4 Minn. L. REV. 353, 354. 

65 55 Conc. Rec. 7789 (1917). 

66 Courts (Emergency Powers) Act, 1939, 2 & 3 Gro. VI, c. 67. 

67 Cf., e.g., Fennell v. Frisch’s Adm’r, 192 Ky. 535, 234 S. W. 198 (1921); 
Gilluly v. Hawkins, 108 Wash. 79, 182 Pac. 958 (1919). 

Congress might well have clarified certain provisions of the 1918 act by indicat- 
ing, for example, whether the mortgage moratorium includes periods of redemption. 
Compare Ebert v. Poston, 266 U. S. 548 (1925), with Steinfield v. Massachusetts 
Bonding & Ins. Co., 80 N. H. 39, 112 Atl. 800 (1921). And there is still some 
doubt whether secret interests of those in military service are protected. See (1918) 
4 Mass. L. Q. 31. But cf. Hoffman v. Charlestown Five Cents Savings Bank, 231 
Mass. 324, 121 N. E. 15 (1918) (oral trust protected). 
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interim.®® In the last war, the United States as well as the European 
nations made provision for payment of allowances to the dependents of 
men in active service.*® Extensive measures are in force in Europe for 
the maintenance of persons who were formerly supported by men in mili- 
tary service, and who have not sufficient resources in their absence.’° 
While such legislation has been considered in the United States, Congress 
has postponed its enactment.”! 

Reemployment Provisions. The most important of the draft law 
provisions designed to mitigate the economic hardships of the conscript 
is the guaranty that his job will be restored ** to him with reparation for 
any loss caused by the employer’s unlawful refusal to rehire him on his 
return.”* While many European countries at the close of the World War 
compelled employers to reinstate demobilized workers in their former 
employment,‘ in the United States it was considered “ impracticable to 
require reinstatement 7m statu quo.” And it is significant that even 


——— 


68 The National Guard Resolution (1940) 9 INT. JuRm. Ass’N BULL. 25, 26; 
cf. Nichols, Moratorium and Stay Laws (1919) 4 VA. L. REG. (N‘S.) 645, 646. 

While it seems unlikely at present that men with dependents will be called, future 
exigencies may necessitate a change in this policy. 

69 War Risk Insurance Act, 40 STaT. 398 (1917) ; GOVERNMENTAL PROVISIONS 
IN THE UNITED STATES AND FOREIGN COUNTRIES FOR MEMBERS OF THE MILITARY 
Forces AND THEIR DEPENDENTS (Children’s Bureau, U. S. Dep’t Labor (1917) 
No. 11) 26. 

The amount of allowances paid out during the last war amounted to $265,986,- 
936.52. [1920] Rep. Sec’y TREAS. ON THE STATE OF THE FINANCES (1921) 201. 
Individual families received from $15 to $30 depending on the circumstances of 
each case. See Lathrop, Provision for the Care of Families and Dependents of 
Soldiers and Sailors (1918) 7 AcAD. OF Por. Scr. Proc. 796, 799 et seg. Provision 
was made not only for wives and children but also for parents, grandchildren, 
brothers, and sisters. Ibid. 

70 See Allowances for Families of Mobilized Men (1939) 40 Int. Las. REv. 677. 

71 86 Cong. Rec., Sept. 30, 1940, at 19402. A Senate amendment providing for 
such aid disappeared in conference on the Excess Profits Tax Act of 1940. 

Some business firms have decided to furnish financial aid to their drafted em- 
ployees. (1940) 7 Las. REL. REP. 73. Section 3(f) expressly permits this and a 
recent ruling of the Internal Revenue Bureau allows the deduction of salaries paid 
employees in national service as a regular expense. I. T. 3417, Oct. 14, 1940, 
9 U.S. L. WEEK 2235. 

72 Section 8(b). The provisions of this section are limited, however, to those 
persons who (1) obtain a certificate of satisfactory training and service, (2) are 
still qualified to perform the duties of the position, and (3) make application for 
reemployment within forty days after they are relieved from training and service. 
Section 8(c) buttresses the job guaranty with the mandate that the conscript shall 
not be discharged without cause within one year after restoration to his position. 

73 Section 8(e). To enable the conscript to preserve these rights, this section 
provides that the United States District Attorney or comparable officials for the 
district in which the employer maintains a place of business shall, if reasonably 
satisfied that the person applying is entitled to benefits, act as his attorney. The 
conscript is further encouraged to bring suit by provisions that no fees or court 
costs shall be taxed against him— apparently even when he loses or his suit is 
unreasonable. He may, however, sue only in the district court of the United 
States for the district in which the employer maintains a place of business. 

‘4 E.g., the Belgian Law of Oct. 24, 1919, [1919] 2 PASINOMIE 129. 

75 See Ferry, Rosenbaum, and Wigmore, The Soldiers’ and Sailors’ Civil Rights 
Bill (1918) 12 Inu. L. Rev. 472-75. The authors helped draft this act. 

The demobilization of the American armed forces led to a variety of state laws 
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before the present hostilities, most European states took measures to 
ensure that civilians returning home from military duties would be re- 
stored to their former employment.’* This provision seems well within 
the war power of Congress *’ and, in the light of foreign experience and 
in fairness to the conscript, is highly desirable. 

The reemployment requirement will no doubt raise thorny problems 
but they will not all be unfamiliar. Decisions under the National Labor 
Relations Act which empowers the Labor Board to order reinstatement, 
with or without back pay, of employees who have been victims of unfair 
labor practices, will provide a convenient fund of experience from which 
the courts can receive guidance.”® As in the NLRA, Congress has not 
explicitly provided for any relief for the employer.”® The result may well 
be an anomalous situation: the employee entitled to all the rights of a 
continuing employment relation and the employer entitled to none.®° 
This interpretation would negative the idea that the employment con- 
tract is merely suspended for a year,®! thus obviating the possibility of 
recovery by the employer against his conscripted worker — not employed © 
at will — for failure to return to his position. 

The Labor Board’s policy of requiring unlawfully discharged employees 
to make application for reinstatement with the employer before seeking 
the benefits of the Act ®” is expressly embodied in the Selective Service 
Act. But the inflexibility of this statute may force the courts to demand 
proof of even a patently futile application, a result contrary to the Board’s 
decisions.2* In the ordinary case, the application requirement is a sen- 


designed to provide employment for returning soldiers. See LABor LEGISLATION 
OF 1919 (Bureau of Labor Statistics, Bull. 277, 1921) 26-28. The Federal Govern- 
ment, pursuing a policy similar to that provided by § 8(g) of the present conscrip- 
tion law, fostered a national organization for the purpose of aiding soldiers to 
obtain private employment. Litchfield, United States Employment Service and 
Demobilization (1919) 81 ANNALS 19. But little increase in unemployment resulted 
from demobilization. 3 LESCOHIER AND BRANDEIS, HisTORY OF LABOR IN THE UNITED 
STATES, 1896-1932 (1935) 133. 

76 See Labour Problems in Time of War (1939) 40 Int. Las. REv. 589, 596. 

77 See notes 2 and 3 supra; cf. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 
I (1937) ; see Keir, Post-War Causes of Labor Unrest (1919) 81 ANNALS 101, 103. 

78 The original draft of the conscription act made the unlawful refusal to 
rehire conscripts an unfair labor practice within the meaning of the NLRA. SEN. 
Rep. No. 2002, 76th Cong., 3d Sess. (1940). 

79 Of late, however, the NLRB has been hearing certain requests of employers. 
Rules and Regulations of the NLRB, Series 2, as amended and effective July 14, 
1939, Art. III, § 1. 

80 In France, the reinstatement guaranty was reciprocal as to contracts for a 
specified period. Decree of April 21, 1939, April 1939 Journal Officiel de la 
République Frangaise 5234, art. 3. 

81 The contrary conclusion might seem to follow from the provision guaran- 
teeing to the conscript the same position that he held before he was called up. 
Section 8(b). Also the language of the Act that the conscript ‘ shall be considered 
as having been on furlough or leave of absence during his period of training and 
service’? protects rights whose acquisition normally depends on the continuity of 
the contract of employment. Section 8(c). 

82 Williams Coal Co., 11 N. L. R. B. §79 (1939). 

83 F.g., Jacob A. Hunkele, 7 N. L. R. B. 1276 (1938). 
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sible provision, since it not only assures the employer that drafted em- 
ployees who intend to seek reinstatement will return to work shortly after 
their release, but also furnishes a convenient point from which to compute 
damages if the employer wrongfully refuses to rehire.** Since right to 
reinstatement appears to be a prerequisite to compensation,®° a conscript 
who obtains work elsewhere after denial of his applications might not, if 
he keeps his new position, be able to recover damages for the period of his 
unemployment. But a contrary result has been reached under sub- 
stantially similar phraseology in the Wagner Act.®* Since the draft law 
authorizes only the recovery of losses actually suffered, the court should 
take into account any sums the conscript may have earned since the re- 
fusal to rehire,®**? any incapacitation during the period,** and the seasonal 
nature of the employment.®® While work-relief payments received by the 
conscript should operate to mitigate damages, the Supreme Court’s re- 
cent decision under the Wagner Act ®° that an employer is not required 
to reimburse the public agency seems consonant with the draft law 
provision. 

For the protection of employers, the statute does not require re- 
employment where it is “‘ impossible or unreasonable.” ®! Thus, for ex- 
ample, reinstatement would hardly be obligatory in the case of a neces- 
sary reduction in employment *? or discontinuance of the business.%* 
Unionization subsequent to the employee’s call to service might produce 
difficult problems if the union, having obtained a closed shop, either 
arbitrarily or with cause refused to admit him to membership. Where 





84 That the draft law contemplates the use of the time of application and 
refusal may be inferred from the fact that generally the employer will have done 
no illegal act until refusal of the application. Quaere, which would govern if the 
refusal and application occurred on different dates. In the case of unfair labor 
practices, the Labor Board computes back pay from the time of the discrimination. 
3 Rep. NLRB (1939) 201. 

85 Section 8(d) (c) provides: “. . . the district court . . . shall have power... 
to specifically require such employer to comply with such provisions, and, as an 
incident thereto, to compensate such person .. .” (Italics supplied). 

86 Mooresville Cotton Mills v. NLRB, 94 F.(2d) 61 (C. C. A. 4th, 1938); 
Jaden Mfg. Co., 19 N. L. R. B. No. 23, Jan. 8, 1940; see (1940) 49 YALE L. J. 
956. Contra: NLRB v. Carlisle Lumber Co., 99 F.(2d) 533 (C. C. A. oth, 1938), 
cert. denied, 306 U. S. 646 (1939). 

87 Cf. 2 Rep. NLRB (1938) 152. Recovery for any incidental penn lost, 
however, is specifically authorized by § 8(e). 

88 Cf. La Paree Undergarment Co., Inc., 17 N. L. R. B. No. 10, Nov. 2, 1939; 
Eagle-Picher Mining & Smelting Co., 16 N. L. R. B. No. 71, Oct. 27, 1939. 

89 Cf. NLRB v. Planters Mfg. Co., 106 F.(2d) 524 (C. C. A. 4th, 1939). 

90 Republic Steel Corp. v. NLRB, 9 U.S. L. WEEK 4o1g (U.S. Nov. 12, 1940). 
In numerous cases the Labor Board had held that work relief payments received 
by employees were to be deducted from back pay awards and repaid to the 
agency which provided the necessary funds. See (1939) 53 Harv. L. REv. 141. 

91 Section 8(b) (B). 

92 Cf. Union Drawn Steel Co. v. NLRB, 109 F.(2d) 587 (C. C. A. 3d, 1940) ; 
NLRB v. Bell Oil & Gas Co., 98 F.(2d) 405 (C. C. A. 5th, 1938). 

98 Cf. Phillips Granite Co., 11 N. L. R. B. 910 (1939); Shell Petroleum Co., 
10 N. L. R. B. 719 (1938). 


This content downloaded from 128.111.121.42 on Wed, 16 Mar 2016 03:41:23 UTC 
All use subject to JSTOR Terms and Conditions 


1940 | CONSCRIPTION OF MEN 291 


the conscript had been a strikebreaker, it would seem unreasonable to 
force the employer to endanger amicable relations with the union by 
rehiring him.°* The success of the reinstatement provision will depend 
on the wisdom of the courts in the exercise of their discretion.°® Since 
the escape clause may render the efficacy of the job-restoration guaranty 
somewhat doubtful in the eyes of the conscript, it seems unfortunate that 
the statute does not require the employer to enroll on a preferential list 
those conscripts who, while eligible for reemployment, have for just cause 
not been rehired.°* And where a position of “ like seniority, status, and 
pay ” is unavailable, the employer might well have been required to offer 
employment, in the most favorable position practicable, to those whose 
training has terminated.’ 

Conscription as a Means of Labor Control. — At an early point in the 
administration of the Selective Service Act of 1917, its possibilities for 
directing the movement of labor became apparent.®® And the potentiali- 
ties of the “ Work or Fight ” regulation were appreciated, although the 
end of the war prevented their consummation.®® The mainspring of this 
device is the granting or maintenance of deferments only so long as a man 
is engaged and works acceptably in industries or even plants which the 
Government classifies as contributing to the national effort.1°° 

Since the government, in conscripting an army for modern war, may 
plausibly assert that an individual not devoting his full time to an essen- 
tial occupation is a more appropriate subject for military service than one 
who is, the constitutionality of this measure is not directly open to at- 
tack.1° The Regulation under the 1917 Act was not challenged, and a 


94 Cf. Acierno v. North Shore Bus Co., 173 Misc. 79, 17 N. Y. S.(2d) 170 (Sup. 
Ct. 1939). Like considerations would apply to changes in seniority rights growing 
out of agreements with the union. 

95 Vesting discretion in the courts seems preferable to a restrictive enumeration 
of the reasons which may be validly advanced by the employer in refusing rein- 
statement, such as is provided in Decree of April 21, 1939, April 1939 Journal Officiel 
de la République Francaise 5234, art. 2. 

96 Cf. F. R. Barrett, 3 N. L. R. B. 513 (1937); Smith Wood Products, Inc., 
7 N.L. R. B. 950 (1938). 

97 Cf. National Service (Armed Forces) Act, 1939, 2 & 3 Geo. VI, c. 81, 
§ 14(1) (b) ; Law of Oct. 24, 1919, [1919| 2 PASINOMIE 129 (Belgian law requiring 
that in case of temporary impossibility of reinstatement the employer notify the 
worker as soon as reinstatement becomes possible). 

98 See 1 Rep. Provost-MARSHAL GEN. (1918) 33. 

99 SELECTIVE SERVICE REGULATIONS (2d ed. 1918) §121 A-L. See 2 Rep. 
Provost-MaArSHAL GEN. (1919) 4, 10, 12-18, 75-85; Hoague, Brown, and Marcus, 
Wartime Conscription and Control of Labor (1940) 54 Harv. L. REv. 50, 58-59. 
The substance of this regulation was to authorize the local boards to investigate 
idlers and those engaged in non-productive occupations and under certain con- 
ditions to withdraw their deferred classification or to lower their order numbers. 
Definition of non-productive occupations did not go beyond individuals engaged 
primarily in personal service —i.e., waiters, sales clerks, bellhops, etc. 

100 See note 99 supra. 

101 See Hoague, Brown, and Marcus, Wartime Conscription and Control of 
Labor (1940) 54 Harv. L. REV. 50, 87. 
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similar regulation could be made under the present law.’°? The “ Work 
or Fight ” principle, reinforced by the use of furloughs for men already 
drafted *°° and the denial of.essential supplies to non-productive indus- 
tries and of consumers goods to recalcitrant individuals, offers possibili- 
ties of labor control as complete as a direct labor draft ?°* — and perhaps 
more effective. Real power to strike would not exist ?°° and men would 
virtually be compelled to work at the position and under the conditions 
assigned to them. The detailed operation of such a policy is beyond 
the scope of this discussion.1°* In 1936, the Senate Committee on the 
Munitions Industry strongly disapproved 1°" and subsequently the Joint 
Army-Navy Selective Service Committee apparently opposed *°* the crea- 
tion of such a tremendous power through the seemingly unrelated me- 
dium of selective service. Should control and direction of labor be- 
come necessary legislation openly directed to that end would be more 
desirable. 


On the basis of past experience, the conscription law appears ade- 
quately designed to fulfill the primary purpose of drafting men with 
the minimum dislocation of political rights or national economy. But 
the legal framework established is capable of being used to exert tre- 
mendous power over the political and economic freedom of Americans. 
Such a situation demands a constant balancing of the necessity for the 
use of these powers against the likelihood of undesirable consequences. 


102 Section 5(e) vests in the President a broad discretion through the issuance of 
such rules as he shall prescribe over all deferments. Section 5(h) provides that 
no exemptions or deferments shall continue ‘“ after the cause therefor has ceased to 
exist.” Section 353 of the Regulations limits occupational deferments to six months, 
renewable unless the board finds reclassification proper. In England postponement 
certificates for domestic positions, business responsibilities, or extreme hardship are 
limited to six- or twelve-month periods, and are subject to cancellation by the 
Minister of Labour and National Service at any time. National Service (Armed 
Forces) Act, 1939, 2 & 3 Gero. VI, c. 81, § 8. 

103 The Industrial Furlough Act, 40 STAT. 450 (1918), authorized furloughing 
of soldiers for industrial or agricultural work, but was limited to those voluntarily 
applying. However, express statutory authority for such a policy may not be 
needed. See 2 Rep. PRovostT-MaArSHAL-GEN. (1919) 16. 

104 See SEN. Rep. No. 944, 74th Cong., 2d Sess. (1936) Part 4, 48, 49. 

105 President Wilson threatened to withdraw the deferments of certain em- 
ployees who had refused to accept an award of the National War Labor Board. 
U.S. Dep’t of Labor, Bureau of Labor Statistics No. 287 (1920) 36. Other devices 
are the withholding of supplies through a priority system and the use of drafted men 
as strikebreakers. See Sen. Rep. No. 944, 74th Cong., 2d Sess. (1936) Part 4, 49, 
52. At present, although actual violation of the law might be avoided, the use 
of draftees as strikebreakers would conflict with the policy expressed in the Byrnes 
Act, which forbids interstate transportation of strikebreakers. 49 Stat. 1899 (1936), 
as amended, 52 STAT. 1242 (1938), 18 U.S. C. § 407(a) (Supp. 1939). 

106 See Hoague, Brown, and Marcus, Wartime Conscription and Control of 
Labor (1940) 54 Harv. L. REV. 50. 

107 Sen. Rep. No. 944, 74th Cong., 2d Sess. (1936) Part 4, 4. 

108 AMERICAN SELECTIVE SERVICE (Joint Army and Navy Selective Service Com- 
mittee 1939) 16, 17. 


This content downloaded from 128.111.121.42 on Wed, 16 Mar 2016 03:41:23 UTC 
All use subject to JSTOR Terms and Conditions 


1940 | INDUSTRIAL MOBILIZATION 293 


Il. INDUSTRIAL MOBILIZATION 


Because the present emergency requires an industrial nation-in-arms,* 
Congress has authorized the mobilization of American industry into what 
may be termed a pre-war economy.” The plan is to effect the meta- 
morphosis largely through established channels of Army and Navy pro- 
curement, streamlined to meet the demand for speed. In addition, devices 
for coordinating and ensuring universal compliance with the industrial 
effort have been evolved. Since existing plants are not adequate in many 
fields of production, arrangements have been made to facilitate expan- 
sion. Withal, there has been an effort to minimize the economic and 
social dislocation which will inevitably result from the mobilization 
program.* 


A. EXPEDITING AND COORDINATING PROCUREMENT 


Streamlining the Contract Procedure. — The first objective in indus- 
trial mobilization is to bring into production quickly those who are ready 
to take defense contracts. To this end, partial abandonment of the rituals 
of peacetime government contracting has become necessary, and the gov- 
ernment has been granted power to negotiate contracts through bargain- 
ing with individual producers.* At the same time, variations of the tra- 
ditional competitive bidding system remain available. The statutory 
requirement that most government contracts be entered into by advertis- 
ing for competitive bids and the contract awarded to the lowest bidder ® 
may be justified in normal times by the possibility of collusion between 
officials and contractors and the tendency of government officers to dis- 
regard considerations of price.” To avoid these dangers of negotiated 
contracts, while capitalizing on their relative speed, some price calcula- 
tions are to be made on a cost-plus-a-fixed-fee basis, whereby the amount 
paid the contractor is limited to actual cost plus a maximum statutory 


1 TosBIN AND BIDWELL, Mosiiizinc CivitIAN AMERICA (1940) passim; INDUSTRIAL 
MOBILIZATION PLAN OF 1939, SEN. Doc. No. 134, 76th Cong., 3d Sess. (1939) passim. 

2 E.g., Pub. L. No. 783, 76th Cong., 3d Sess. (Sept. 16, 1940) § 9; Pub. L. No. 703, 
“6th Cong., 3d Sess. (July 2, 1940) ; Pub. L. No. 671, 76th Cong., 3d Sess. (June 28, 
1940) ; Pub. L. No. 781, 76th Cong., 3d Sess. (Sept. 9, 1940). 

3 See Policies of National Defense Advisory Commission in regard to letting 
defense contracts, 86 Cong. Rec., Sept. 13, 1940, at 18363. 

4 Pub. L. No. 781, 76th Cong., 3d Sess. (Sept. 9, 1940); Pub. L. No. 667, 76th 
Cong., 3d Sess. (June 26, 1940); Pub. L. No. 671, 76th Cong., 3d Sess. (June 28, 
1940) § 2(a); Pub. L. No. 703, 76th Cong., 3d Sess. (July 2, 1940) §§ 1(a), 1(b), 53 
Pub. L. No. 588, 76th Cong., 3d Sess. (June 11, 1940). Some exceptions to the 
requirement for advertising existed prior to the present emergency. See Prentice- 
Hall Nat. Def. Serv. {| 3,325. 

5 Comptroller General Release No. B-12, 733, Oct. 9, 1940, C. C. H. War Law 
Serv. {| 62,080. 

6 Rev. Start. § 3709 (1875), 41 U.S. C. §5 (1934). 

7 See Sen. Rep. No. 944, 74th Cong., rst Sess. (1935) part 2, 4 (Nye Committee 
Investigations). 
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percentage of estimated cost. To aid in the detection of padded cost 
estimates, the trade experience of the National Defense Advisory Com- 
mission is to be relied upon in negotiating contracts. The possibility 
that negotiation of contracts will undermine the Government’s bargain- 
ing advantage arising from competition among bidders might exist if 
the Government confined its dealings to but one contractor.?° It can be 
minimized by informal negotiations with several possible contractors 
before the contract is awarded." 

As to some contracts, it is still thought advisable to test the market by 
calling for competitive bids.12 But, since the Government acts under its 
power to negotiate contracts, the bids received may be treated merely 
as guides, and the low bid is not controlling. Award may be made to a 
higher bidder who can make earlier delivery or whose product gives better 
performance or is of higher quality.1* Also, the entire order need not be 
awarded to a single bidder, but the two or three whose bids are most 
satisfactory may share the contract.1* 

Although the use of negotiated contracts will eliminate considerable 
delay, valuable time elapses between requests for appropriation by the 
War and Navy Departments and the desired appropriation and authoriza- 
tions by Congress; *° still more time is consumed in negotiating the de- 
tails of price, amortization, and delivery date of individual orders.*® For 


8 See, e.g., 53 STAT. 591, 34 U.S. C. $556 (Supp. 1939) ; Pub. L. No. 671, 76th 
Cong., 3d Sess. (June 28, 1940) § 2(a) ; Pub. L. No. 635, 76th Cong., 3d Sess. (June 
15, 1940); Pub. L. No. 781, 76th Cong., 3d Sess. (Sept. 9, 1940). Profit limitations 
under the Vinson-Trammell Act, 48 STAT. 505 (1934), as amended, 34 U. S. C. § 496 
(Supp. 1939), has, however, been suspended. Pub. L. No. 801, 76th Cong., 3d Sess. 
(Oct. 8, 1940) §§ 401, 402. No profit limitation was imposed on negotiation of 
contracts involving the President’s Emergency Fund. Pub. L. No. 611, 76th Cong., 
3d Sess. (June 13, 1940). 

® Army procurement and planning are supervised by the Assistant Secretary of 
War. 41 STaT. 764 (1920), 10 U.S. C. $8 1193-95 (1934). Auxiliary to the ordi- 
nary procurement agencies is the Advisory Commission to the Council on National 
Defense (hereinafter referred to as the Defense Commission). 39 STAT. 649 (1916), 
50 U.S. C. § 2 (1934). The title “ Advisory ” is deceiving; the “ Advisory ” Com- 
mission is an administrative body, the Council purely perfunctory. 5 Ferp. REc. 
2381 (1940). A War Resources Board, appointed before the present emergency, was 
short-lived. ToBIN AND BIDWELL, op. cit. supra note 1, at p. 5o. 

_ 10 Price competition under pressure of emergency demands is, of course, difficult 
to realize. See Sen. Rep. No. 944, 74th Cong., 2d Sess. (1936) part 4, 29. 

11 Compare the procedure for negotiating naval construction contracts. 53 STAT. 
591, 34 U.S. C. $556 (Supp. 1939). 

12 Many contracts for the purchase of non-specialized commercial goods will 
continue to be made by competitive bidding. Publication of the Bureau of Ac- 
counts and Supplies, Navy Department, L 4-3 (20) (S DC), July 12, 1940, C. C. H. 
War Law Serv. { 62,076. 

13 Comptroller General Release No. B-12, 733, Oct. 9, 1940, C. C. H. War Law 
Serv. J 62,080. This is similar to the system of procurement of airplanes and designs 
which has been practiced for some time. 44 STAT. 784 (1926), 44 STAT. 1380 (1927), 
10 U.S. C. § 310 (1934). For an evaluation of this system, see 39 Ops. ATT’y GEN. 
No. 5 (1937). 

14 44 Stat. 784 (1926), 44 Stat. 1380 (1927), 10 U.S. C. § 310 (1934) ; 39 Ops. 
Att’y GEN. No. 54 (1938). 

15 See Hearings on H. R. 10263, 76th Cong., 3d Sess. (1940) 127. 

16 Most of the delay in negotiation during the summer of 1940 grew out of dis- 
satisfaction with profit limitations and uncertainty as to amortization provisions. 
Hearings on H. R. 10263, 76th Cong., 3d Sess. (1940) 167. 
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those orders which require lengthy preparation such as factory expansion 
or extensive retooling, the War and Navy Departments have hurried pro- 
duction by issuing “ letters of intention ”’ to inform manufacturers of the 
intention of the Government to place specified orders with them as soon 
as funds are appropriated or authorized.” Others have been sent subse- 
quent to appropriation, but before contract negotiations were com- 
pleted.1* These post-appropriation letters, whose express acceptance was 
solicited, have actually authorized the purchase of necessary tools and 
materials, and have guaranteed reimbursement for cost and obligations 
incurred if the intended order is not eventually placed. While there can 
be little question as to the validity of those contracts made by letters sent 
and accepted after an appropriation, it is doubtful that any remedy would 
be available to a contractor who made expenditures on the basis of the 
pre-appropriation letters without subsequently securing a formal con- 
tract.'® 

Other measures to promote speed in negotiation and competitive bid- 
ding have been adopted. To expedite the acceptance of orders by con- 
tractors forced to borrow in order to meet government orders, provision 
has been made for progress payments and advances.”° The expensive re- 
quirement, apparently benefiting no one but sureties, that all government 
contractors secure cost and performance bonds on army and navy work 
has been eliminated in cost-plus-a-fixed-fee construction contracts.?4 


17 Qne such letter, in part, stated: “. . . It is the intention of the Government 
to purchase .. . airplanes... . Funds for the purchase of [such] airplanes are 
available and an additional quantity of . . . airplanes are included in the estimates 
for the Munitions Program 1941 now before Congress. ... Pending the deter- 
mination of contract procedure . . . this will serve to indicate the intention of the 
Government to purchase the foregoing planes.” Communication from the Office of 
the Judge Advocate General, War Department. 

18 A follow-up letter indicates the very tentative nature of the pre-appropriation 
letter: “. . . You were advised . .. that the War Department would place with 
you an order for airplanes . . . from funds appropriated and now available for use 
by the Army. ... In the interest of national defense, it is necessary that pro- 
duction be not delayed awaiting the placing of the aforesaid order. You are 
hereby authorized to purchase such jigs, dies, tools, and fixtures . . . as are neces- 
sary to the production of such aircraft in anticipation of the placing of such order. 
In the event the order . . . is not placed with you . . . the Government will .. . 
reimburse you for the cost incurred . . . and will assume . . . obligation for any 
commitment ... made in this connection.” Communication from the Office of 
the Judge Advocate General, War Department. 

19 Contracts or purchases made without authorization or adequate appropriation 
are illegal and void. 34 Stat. 225 (1906), 41 U.S. C. § 11 (1934) ; Goetz v. United 
States, 66 Ct. Cl. 17 (1929) ; Leiter v. United States, 271 U.S. 204 (1926). See also 
4 Ops. ATr’y GEN. 490 (1846); 13 Compt. Gen., Doc. 344 (1934); cf. Dougherty 
t. ee States, 18 Ct. Cl. 496 (1882) ; United States v. Realty Co., 163 U.S. 427 

1896). 

20 Pub. L. No. 671, 76th Cong., 3d Sess. (June 28, 1940) ; Pub. L. No. 703, 76th 
Cong., 3d Sess. (July 2, 1940) § 1(c). 

21 53 STAT. 591, 34 U.S. C. § 556 (Supp. 1939); Pub. L. No. 781, 76th Cong., 
3d Sess. (Sept. 9, 1940); Pub. L. No. 800, 76th Cong., 3d Sess. (Oct. 8, 1940) § 1. 
Performance and payment bonds are ordinarily required by 49 Stat. 793 (19358), 
40 U.S. C. § 270(a) (Supp. 1939). 

Where the Government must award each contract to the lowest bidder, irrespec- 
tive of his reputation, credit, and general responsibility, bond indemnity serves a 
purpose not appearing where the contract is negotiated and the contractor paid a 
fixed fee. Hearings on H. R. 10263, 76th Cong., 3d Sess. (1940) 214-24. 
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Also the Government has agreed to indemnify contractors who may be 
liable to suits for patent infringement as the result of using on govern- 
ment contracts processes not used in their normal operations.22. Expedi- 
tion has been further promoted by a far-sighted policy of letting educa- 
tional orders.?? For some time plants whose facilities could be readily 
adapted to essential wartime production have been supplied by the Gov- 
ernment with equipment to make emergency items, and given sample 
orders to acquaint personnel with the prospective work. Consequently 
such plants now are prepared and equipped to turn from peacetime to 
emergency operation in short order. 

Priority Control and Compulsory Orders. — While the streamlining of 
government purchasing will speed industrial mobilization, sole reliance 
cannot be placed upon the Government’s ability to outbid its competitors. 
Powerful sanctions in the form of criminal penalties and the power to 
commandeer the facilities of recalcitrant manufacturers have been deemed 
necessary.?* 

The most practical and potent device for emergency industrial control 
devised during the World War was the priority system developed and 
administered by the War Industries Board.”> Orders were issued re- 
quiring manufacturers to accept government contracts despite prior com- 
mitments, and to meet delivery dates on government contracts even 
though delay or complete abandonment of the prior orders resulted.” 
Manufacturers were classified according to the importance of their or- 
ders; those with high classification could call upon the War Industries 
Board to compel subcontractors to deliver supplies in time to meet the 
prime contractor’s delivery date.?” Systematic utilization of this second- 
ary priority control enabled the Board in large measure to canalize pro- 
ductive effort.2® Without resort to compulsory orders, the possibility of 
favorable priority rating was sufficient to induce most manufacturers to 
take government orders rather than more lucrative private contracts. 





22 10 Cope Fen. REc. § 81.10(3) ; 36 STAT. 851 (1910), 40 STAT. 705 (1918), 35 
U.S. C. § 68 (1934). 

23 52 STAT. 707, 708 (1938), aS amended, 53 STAT. 560 (1939), 50 U. S. C. 
8§ 91-94 (Supp. 1939). See Report of Committee of Review on Educational 
Orders Program, War Dep’t Release, Sept. 15, 1939, C. C. H. War Law Serv. 
ff 40,004. 

24 War PoLicies Comm. Rep., H. R. Doc. No. 163, 73d Cong. 1st Sess. (1931) 
34. See also MouLTON, CLARK AND HAMILTON, READINGS IN THE ECONOMICS OF WAR 
(1918) 177; Moulton, Industrial Conscription (1917) 25 J. Pot. Econ. 917, 923-26; 
INDUSTRIAL MOBILIZATION PLAN OF 1939, SEN. Doc. No. 134, 76th Cong., 2d Sess. 
(1939) 3. 

25 Kester, The War Industries Board, 1917-1919; A Study in Industrial Mo- 
bilization (1940) 34 AM. Pot. Sct. REv. 655; Tyson, The War Industries Board: 
1917-1918, FORTUNE, Sept. 1940, Supp.; Hitchcock, The War Industries Board: Its 
Development, Organization and Functions (1918) 26 J. Pov. Econ. 545, 558, 564; 
BARUCH, AMERICAN INDUSTRY IN THE War: A REPORT OF THE WAR INDUSTRIES 
Boarp (1921) ; BARUCH, TAKING THE PROFITS OUT OF WAR (1935) 27; WAR POLICIES 
Como. Rep., H. R. Doc. No. 163, 72d Cong., rst Sess. (1931) 39, 373, 411. 

26 See Rules and Regulations, Priorities Div., War Ind. Board, Cir. No. 4 (July 
I, 1918) 6. 

27 Id. at 10. 28 See note 24 supra. 
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Thus it was sought to regulate the entire production of the nation so as to 
aid the essential and curb the non-essential,?® and at the same time to bal- 
ance the demands of the armed forces against civilian needs.*° 

Power to issue compulsory orders and to exert priority control, similar 
to that formerly exercised by President Wilson through the War Indus- 
tries Board,*! was given to the President by the Burke-Wadsworth Act *? 
and Section 2(a) of the Act of June 28, 1940.°° The President’s au- 
thority under the latter Act to “ require persons with whom Army and 
Navy contracts have been placed, to grant priorities for deliveries pur- 
suant thereto ” ** has been delegated to the Priorities Board of the De- 
fense Commission.*® ‘The Board will presumably abide by decisions of 
the Army and Navy Munitions Board Priorities Committee °° on ques- 
tions of military preference, z.e., precedence of orders within and between 
the Army and Navy. 

The power to issue compulsory orders under the Burke-Wadsworth 
Act, as distinguished from general priority control, has been delegated by 
the President in a Directive outlining compulsory order procedure.®” The 
Secretaries of War and Navy are authorized to issue such orders upon the 
advice of the Army and Navy Munitions Board, and with the approval of 
the Defense Commission after an effort by that Commission to obtain vol- 
untary acceptance. The order must be based upon the Secretary’s deter- 
mination that the contractor is capable of producing the material desired, 
that the price is reasonable, and that the order is entitled to preference. 
Where acceptance of the order is not forthcoming, the matter must be re- 
ferred back to the President before commandeering and criminal sanctions 
can be invoked.*® 

Although the general priority and the compulsory order powers were 
both originally vested in the President,*° there is a possibility of conflict 

29 The War Industries Board made no effort to prohibit the operations of non- 
essential producers (although their priority ratings were low) in order to curtail 
their consumption. All construction, however, could be begun only under license of 
the Facilities Division of the Board after an affidavit of essentiality. A Billy Sunday 
Tabernacle and an $8,000,000 New York City public school project were notable 
victims of the restriction. BARUCH, AMERICAN INDUSTRY IN THE WAR: A REPORT OF 
THE WAR INDUSTRIES BOARD (1921) 57-59. 

30 See Statement of Gen. Douglas McArthur, WAR Poticies Como. Rep., H. R. 
Doc. No. 163, 72d Cong., rst Sess. (1931) 373. 

81 See note 25 supra. 

382 Pub. L. No. 783, 76th Cong., 3d Sess. (Sept. 16, 1940). 

83 Pub. L. No. 671, 76th Cong., 3d Sess. (June 28, 1940) § 2(a). 

34 Ibid. 

85 Exec. Order No. 8572, 5 FED. REG. 4199 (1940). The order invoked the 
President’s Authority under Pub. L. No. 671; Pub. L. No. 783 was not mentioned. 

86 The Army and Navy Munitions Board consists of the Assistant Secretaries of 
War and Navy and a number of assisting committees. War Dep’t Order, Nov. 20, 
1922, Prentice-Hall Nat. Def. Serv. 1063. 

87 Presidential Press Release, Sept. 28, 1940, C. C. H. War Law Serv. {| 52,001. 

88 Failure to comply with a compulsory order is a felony punishable by a maxi- 
mum of three years imprisonment and $50,000 fine. Pub. L. No. 783, 76th Cong., 
3d Sess. (Sept. 16, 1940) 89. For a discussion of commandeering, see p. 300 infra. 


89 Pub. L. No. 671. 76th Cong., 3d Sess. (June 28, 1940) § 2(a) ; Pub. L. No. 783, 
“6th Cong., 3d Sess. (Sept. 16, 1940) § 9. 
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in their administration. Nor will the consultation of the War and Navy 
Departments with the Defense Commission contemplated by the com- 
pulsory order procedure resolve this difficulty.*° The statutes indicate 
that the general priority power will be invoked to compel a contractor, 
who is willing to accept an order but has prior commitments, to make 
earlier delivery than would otherwise be possible.** Exercise of the com- 
pulsory order power, on the other hand, can be limited to the unusual 
situation where the contractor refuses to accept an offer, or insists upon 
unreasonable terms.*? It would seem that compulsory orders should be 
used only to fortify priority control, and that both devices should be ad- 
ministered by a single agency. | 

The compulsory system, however, has not yet been invoked; priority 
control is accomplished meanwhile by a system of ‘ voluntary prefer- 
ences ”’ based on a schedule arranged by the Army and Navy Munitions 
Board Priorities Committee and appended to government contracts.** 
Contractors are requested to make every effort to meet the delivery dates 
of vital government contracts even if completion of private and export 
orders will be delayed. Secondary priority control appears only in a 
provision in emergency contracts giving a ‘“‘ preference rating ” designed 
to spur subcontractors to provide materials in time to ensure that de- 
livery dates of government orders will be met. The prime contractor is 
requested to report any difficulty to the Munitions Board Priorities 
Committee.** _ 

Presumably the preference of government orders over those for private 
and foreign accounts will be effected by informal settlements between the 
contractor and his customers.*® Preference of materials, where suppliers 
have several possible buyers, will also be arranged by private agreement 
with the assistance in some cases of official representatives. There is some 
speculation as to whether such agreements, especially where they con- 
cern price, might constitute violations of the Sherman Act.*® Agree- 
ments to retain low prices which would not starve out competition seem 

#0 See note 37 supra. 

41 Since Section 8(b) of Pub. L. No. 671, containing commandeering provisions, 
has been repealed and replaced by Section 9 of Pub. L. No. 783, no compulsory sanc- 
tions directly implement the provisions of Section 2(a) that “all . . . orders shall, 
in the discretion of the President, take priority over all deliveries for private account 
or for export.” See note 35 supra. 

42 See p. 300 infra. 

#3 See Army and Navy Munitions Board Release, Aug. 12, 1940, C. C. H. War 
Law Serv. { 62,063. For an elaboration of the preference rating scheme see Prentice- 
Hall Nat. Def. Serv. {| 25,101. Cf. Rules and Regulations, Priorities Div. War Ind. 
Board, note 26 supra. 

44 Army and Navy Munitions Board Release, Aug. 12, 1940, C. C. H. War Law 
Serv. {| 62,063 ; Navy Dep’t Release, Sept. 20, 1940, C. C. H. War Law Serv. { 62,078. 

45 ARNOLD, BOTTLENECKS OF BUSINESS (1940) 67; WAR PoLicres Comm. REP., 
H. R. Doc. No. 163, 72d Cong., 1st Sess. (1931) 40. Automobile manufacturers with 
airplane engine contracts have already held conferences to arrange for distribution 
of machine tools. N. Y. Times, Oct. 26, 1940, p. 1, col. 3. 

46 26 Stat. 209 (1890), 15 U.S. C. $1 (1934). See ARNOLD, BOTTLENECKS OF 


BUSINESS ae 73; Notz, Cartels During the War (1919) 27 J. Pot. ECON. 1, 343 
(1940) 9 U.S. L. WEEK 2079. 
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unobjectionable on policy grounds.*7 Moreover, the Anti-Trust Division 
probably would not prosecute if the agreement were clearly necessitated 
by the emergency demands and were properly supervised by government 
representatives.*® Nonetheless, where the Anti-Trust Division is uncon- 
vinced of the necessity of an agreement in a particular case, there is no 
indication that its criminal or civil actions will be restricted.*® 

But the operation of the voluntary preference system can be quickly 
disrupted by civil anti-trust actions or, more likely, by breach of contract 
and specific performance actions of contractors’ customers.°® A man- 
datory order or a general proclamation by the President that priority 
must be given to all government orders, will provide the manufacturer 
with the defense of impossibility in breach of contract actions.*! So long 
as priority control is exercised by the voluntary preference system, how- 
ever, the government contract probably will not afford such a defense.” 


47 Such agreements could be successfully prosecuted if found to be unreasonable. 
See United States v. Standard Oil of Indiana, 60 Sup. Ct. 811, 846 (1940). How- 
ever, the policy determination would rest with the Anti-Trust Division. ARNOLD, 
BOTTLENECKS OF BUSINESS (1940) 73. 

48 ARNOLD, BOTTLENECKS OF BUSINESS (1940) 73; (1940) 9 U.S. L. WEEK 2079, 
2080. 

49 Nor should approval of priority agreements foreshadow an abatement of anti- 
trust prosecutions generally on the grounds of interference with national defense. 
The prophylactic effect of anti-trust suits in reducing artificially sustained prices 
should not be sacrificed; it should implement the Government’s effort to prevent 
price inflation and price maintenance agreements, so disastrous to procurement and 
such a hardship to the civilian consumer. See (1940) 9 U.S. L. WEEK 2079; United 
States v. Bausch Lomb Optical Co., 9 U. S. L. WEEK 2099 (S. D. N. Y. 1940) (in- 
ternational military optical equipment licensing agreement dissolved) ; United States 
v. General Electric, Fried. Krupp Aktiengesellschaft (S. D. N. Y., indictment re- 
turned Aug. 30, 1940) (international agreement licensing manufacture of hard metal 
components of machine tools and dies); see (1940) 9 U. S. L. WEEK 2217. But 
anti-trust prosecutions were suspended during the World War. Notz, supra note 46, 
at 34. 

50 See Briar, BREACH OF CONTRACT DUE TO War (1940) ; Notes (1919) 3 A. L.R. 
21, (1920) 9 A. L. R. 1509, (1921) 11 A. L. R. 1429, (1921) 15 A. L. R. 1512, 
(1925) 37 A. L. R. 1499; Dodd, Impossibility of Performance of Contracts Due to 
War Time Regulations (1919) 32 Harv. L. REv. 789. 

It is not necessary that the contract, when made, require the contractor to grant 
it priority over private obligations. Priority can be ordered after the contract is 
negotiated and operations under way. SEN. Rep. No. 1863, 76th Cong., 3d Sess. 
(June 20, 1940) 7. See Roxford Knitting Co. v. Moore & Tierney Inc., 250 Fed. 278 
(N. D. N. Y. 1918), aff'd, 265 Fed. 177 (C. C. A. 2d, 1920), cert. denied, 253 U.S. 
498 (1920) ; Mawhinney v. Millbrook Woolen Mills, 231 N. Y. 290, 132 N. E. 93 
(1921). 

51 Texas Co. v. Hogarth Shipping Co., 256 U.S. 619 (1921). The impossibility 
defense is apparently operative even though the contractor welcomed or even so- 
licited the subsequent government order. Mawhinney v. Millbrook Woolen Mills, 
231 N. Y. 290, 132 N. E. 93 (1921). Contra: Tipler-Grossman Lumber Co. v. For- 
rest City Box Co., 148 Ark. 132, 229 S. W. 17 (1921). 

Admittedly the Mawhinney and Roxford cases suggest a liberal construction of 
the language of an order to permit the impossibility defense. But it is submitted 
that in the current emergency, since the pressure is not so severe and since great 
emphasis is being placed upon “ voluntary ” arrangements, priority orders ought 
more Clearly to indicate their mandatory nature before they supersede prior obliga- 
tions to the contractor’s customers. 

52 Cf. Mawhinney v. Millbrook Woolen Mills, 231 N. Y. 290, 132 N. E. 93 (1921). 
But an abnormal change in price due to war conditions or government price fixing, 
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The “ voluntary preference ” system, providing the Munitions Board 
and the Defense Commission a means of coordinating emergency pur- 
chasing, should prevent the disorganization which characterized World 
War competition among private bidders, the Allied Purchasing Commis- 
sion, and the procurement agencies themselves.** In fields where there 
are no serious shortages, allocation of essential materials can be effected 
by private agreement under the direction of the Defense Commission.** 
Nonetheless, much of the effectiveness of the voluntary arrangement can 
be attributed to the knowledge that failure to cooperate will precipitate 
compulsory sanctions. And where serious deficiencies develop, such 
as have occurred in the machine tool industry,*> voluntary arrange- 
ments of the Munitions Board Committee are being supported by out- 
right priority control by the Priorities Board of the Defense Commis- 
sion.*® 

Commandeering. — Enforcement of compulsory orders must depend 
ultimately upon criminal sanctions and upon the President’s power to 
commandeer the facilities of manufacturers who fail to comply with a 
compulsory order or refuse to render their services at a reasonable 
price.°? A companion device is the long standing power of the Govern- 
ment to requisition supplies for the armed forces.*® Seldom used in the 
World War, the power to commandeer remainéd in the background as 
the Government’s most effective persuasive force to ensure compliance 
with its program.*® 


does not give a defense of impossibility. Farmers’ Fertilizer Co. v. Lillie, 18 F.(2d) 
197 (C. C. A. 6th, 1927). 

53 Baker, Some Legal Phases of the War, 7 A. B. A. J. 321 (1921) ; Hitchcock, 
supra note 25, at 545. 

54 See p. 298 supra. 

55 Hearings on H. R. 10263, 76th Cong., 3d Sess. (1940) 129; Nat. Defense Adv. 
. Comm. Release No. 169, Oct. 16, 1940, C. C. H. War Law Serv. {| 62,174; Presidential 

Press Release, Oct. 15, 1940, C. C. H. War Law Serv. {| 62,079. The shortage will be 
met to some extent by the requisitioning of machine tools originally ordered by coun- 
tries to whom armament and essential materials can no longer be exported. Pub. L. 
No. 703, 76th Cong., 3d Sess. (July 2, 1940) §6; Pub. L. No. 829, 76th Cong., 3d 
Sess. (Oct. 10, 1940). Priority control for the steel industry has also been predicted. 
See N. Y. Times, Oct. 30, 1940, p. 42, col. 1. But see Stone, Priorities and Defense, 
THE Nation, Nov. 9, 1940, p. 439. 

56 See note 35 supra. 

57 Pub. L. No. 783, 76th Cong., 3d Sess. (Sept. 16, 1940) §9; 39 STAT. 649 
(1916), 50 U. S. C. § 80 (1934). 

58 See United States v. McFarland, 15 F.(2d) 823, 826 (C. C. A. 4th, 1926). In 
the World War the entire wool clip of the nation was requisitioned and allocated 
by licensing so that government needs could be met, and prices of wool fixed. 
Kester, The War Industries Board, 1917-1918; A Study in Industrial Mobilization 
(1940) 34 Am. POL. Sct. REV. 655, 680-83. 

59 See Testimony of Bernard Baruch, War Poticres Comm. Rep., H. R. Doc. 
No. 163, 72d Cong., rst Sess. (1931) 40. 

The railroads were commandeered after an effort at cooperative regulation. 
Aitchison, War Time Control of American Railways, (1940) 26 VA. L. REv. 847. 
Punitive commandeering was exercised against Western Union Telegraph Co. and 
the Smith and Wesson Manufacturing Co. when they disobeyed orders of the War 
Labor Board. Tosin AND BIDWELL, Mositizinc CIvILIAN AMERICA (1940) 159. 
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Two principal commandeering procedures were considered as “ draft 
industry ’’ amendments to the Burke-Wadsworth Act.®° One method 
derived from the Federal power of eminent domain: ® under the di- 
rection of the President, the Secretary of War or Navy would certify 
that it had been impossible to reach an agreement with the owner of a 
plant necessary for national defense, whereupon the Attorney General 
would bring condemnation proceedings. To avoid delay inherent in 
eminent domain litigation, a “ declaration of taking ” ©? which entitled 
the Government to immediate possession was contemplated; compensa- 
tion would be adjusted in subsequent condemnation proceedings.®* The 
method actually adopted is a more summary procedure which authorizes 
the President to direct the appropriate Secretary to take over and operate 
facilities of a manufacturer who refuses to ‘‘ accept ” an order at a reason- 
able price.6* Adjusted compensation can be sought in the Court of 
Claims if that offered by the Secretary is deemed insufficient.® 

Although the summary procedure, unlike eminent domain, leaves title 
in the manufacturer, the two are substantially alike in immediate result. 
But the summary method embodies some administrative improvements. 
Possible delay in the courts is circumvented, and the necessity for a 
formal ‘“ determination” by the Secretary can be avoided without re- 
sort to Congress if it is desired to abbreviate the present procedure.® 
The whole matter can be directed by those charged with emergency pro- 
curement without inter-departmental complications which might arise 





60 Pub. L. No. 783, 76th Cong., 3d Sess.. (Sept. 16, 1940) $9; see 86 Cong. Rec., 
Sept. 7, 1940, at 17772. 

61 Monongahela Navigation Co. v. United States, 148 U. S. 312 (1892). See 
War Poricies Comm. Rep., H. R. Doc. No. 163, 72d Cong., 1st Sess. (1931) 473; 
86 Cong. Rec., Sept. 13, 1940, at 18231. 

62 46 STAT. 1421 (1931), 40 U.S. C. § 258 (1934). 

63 United States v. Eighty Acres of Land, 26 F. Supp. 315 (E. D. Ill. 1931). 

64 There were other variations suggested: The Smith Amendment to what be- 
came the Burke-Wadsworth Act provided for compulsory leasing of necessary fa- 
cilities to the Government upon refusal to accept a contract. The Vinson Amend- 
ment proposed to delete the criminal sanctions and require the Defense Commission’s 
endorsement of compulsory orders, 86 Cong. Rec., Sept. 7, 1940, at p. 17770 et seq. 
Compare the procedure actually prescribed by the President. See Pub. L. No. 671, 
76th Cong., 3d Sess. (June 28, 1940) §8(b), and note 41 supra. Apparently this 
provision had been inserted in the act without the knowledge of many Congressmen. 
See 86 Cong. Rec., Sept. 13, 1940, at 18391 et seg. It was repealed and replaced 
by 89 of Pub. L. No. 783, 76th Cong., 3d Sess. (Sept. 16, 1940). 

65 Section 9 merely requires that “ the compensation paid to any .. . industry 
for its products or materials, or as rental for use of any manufacturing plant while 
used by the United States shall be just and fair.” But a claim for compensation 
would be founded upon an implied contract arising from the taking of private 
property for public use. United States v. Great Falls Manufacturing Co., 112 U.S. 
645, 656 (1884) ; Campbell v. United States, 266 U. S. 368, 370 (1924). Since the 
property would not be taken in an eminent domain proceeding, but the value would 
be determined after seizure, the claim falls within the jurisdiction of the Court of 
Claims. 36 STAT. 1136 (1911), 24 STAT. 505 (1887), 28 U. S. C. § 250(1) (1934) ; 
Phelps v. United States, 274 U. S. 341 (1927). 

86 86 Cong. Rec., Sept. 13, 1940, at pp. 17391, 17783. Note the similarity 
between the procedure advocated in the Vinson amendment and that prescribed by 
the President under the more liberal legislation. See note 64 supra. 
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from dependence upon the Attorney General.** But it is doubtful 
whether the statute contemplates the Government’s leasing the com- 
mandeered facilities to private management.®® It seems possible, how- 
ever, to achieve the same end by hiring a private organization to operate 
the commandeered facilities on a fee basis.®® And the apprehension that 
the commandeer provision authorizes complete government ownership of 
industry 7° seems groundless since the Government cannot commandeer 
unless the compulsory order procedure has been followed and the ensuing 
order disobeyed. It is true that were the power abused by unreasonable 
demands by contracting officers which manufacturers could accept under 
no circumstances, large scale government ownership might result. But 
such a possibility is as remote as a wholesale “ capital strike ” by con- 
tractors unwilling to deal upon any but the most exorbitant terms.”* 
Primarily intended to give the Government a bargaining advantage, 
commandeering can be thus effective only if it is demonstrated that the 
power will be used if the necessity should arise.” During the World War 
the Government was unwilling to commandeer in vital technical industries 
because it feared that only private management could provide prompt and 
efficient production.”* ‘The present effort need not be impeded by such 
fears. Since the World War, Army and Navy personnel have had ex- 
perience in operating the service arsenals and shipyards.’* Government 


67 See p. 301 supra. 

68 Section 8(b) of Pub. L. No. 671 permitted the Secretary of the Navy “ to 
take over and operate such plant or facility either by government personnel or 
by contract with private firms.” §9 of Pub. L. No. 783 merely authorizes the 


“head of the War or Navy Departments . . . to take immediate possession of any 
such plant ... and, .. . to manufacture therein such product or material as may 
be required... .” Since § 9 specifically repeals and replaces §8(b) of Pub. L. 


No. 671, the omission might be deemed significant. See notes 41 and 64 supra. 

69 See p. 308 infra. 

70 See 86 Cong. Rec., Sept. 7, 1940, at 17339. 

71 Concerning recent difficulty with contractors, particularly subcontractors, see 
Hearings on H. R. 10263, 76th Cong., 3d Sess. 188 (1940). 

In the World War the copper, steel, and some segments of the power industry 
used their advantageous position to force concessions from the Government to the 
point where their attitude was labelled a “ strike of capital.” SEN. Rep. No. 944, 
74th Cong., rst Sess. (1935) part 2, 94; ToBIN AND BIDWELL, MosBILizinc CIviLiAN 
AMERICA (1940) 159. 

72 SEN. Rep. No. 944, 74th Cong., 1st Sess. (1935) part 2, 111. 

The tenor of the Nye Committee report was that price fixing and taxation, as 
well as commandeering controls, would all fail seriously to curb war profiteering. 
SEN. Rep. No. 944, 74th Cong., 2d Sess. (1936) part 4, 39; Sheppard-May Bill and 
Other Proposals to Take the Profits out of War (1940) 1 Nat. LAwvers’ Guitp Q. 
256. 

73 See discussion of Bethlehem Shipbuilding Corp. v. United States Shipping 
Board Merchant Fleet Corp. 113 F.(2d) 301 (C. C. A. 3d, 1940), cert. granted, 
9 U.S. L. WEEK 3094 (U. S. 1940), at p. 304 infra. 

74 At one time the Navy built 50% of its ships in Government navy yards. But 
under new authorization all but 15% to 20% will be built in private yards. Navy 
yards are principally for repair; in war time, especially, these facilities must be 
kept open and available for such contingencies. The Navy is also authorized to 
build 10% of its aircraft in Government factories. Hearings on H. R. 10263, 76th 
Cong., 3d Sess. (1940) 81, 169. | 
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administrators, whose predecessors in 1917 might have been incapable 
of large scale planning and management, have been educated by the 
experience of enormous public undertakings. And government industrial 
activities have accustomed public opinion to accept government in busi- 
ness. From amore practical view, it would seem that the commandeering 
of a plant does not necessitate replacement of every employee from work- 
man and foreman to chairman of the board.”®> The essential production 
managers can be hired to retain their positions at government salaries 
equal to their previous ones. It might be that only stockholder owner- 
ship, and policy control by directors would have to be replaced by the 
Government; sales and finance executives might be unnecessary. While 
the Government may not be equipped to take over an entire industry,”® 
demonstration of the feasibility of occasional commandeering should 
temper the demands of contractors and produce the cooperation neces- 
sary for concerted effort by a mobilized economy. 

Compensation. — The process of industrial mobilization, whether ef- 
fected by voluntary or compulsory means, precipitates problems of com- 
pensation.” Many arrangements by ordinary contract may eventually 
be litigated, and persons dissatisfied with the compensation afforded 
them for commandeered or requisitioned property may sue in the Court 
of Claims.”* The objective of all courts in such cases should be to 
provide just compensation, but at the same time to prevent profit- 
eering. 

In litigation following the World War, the courts did not entirely suc- 
ceed in effectuating this policy.7® Where the contractor, through fear of 
commandeering or out of a desire to cooperate, accepted a bad bargain, 
no ground for readjustment was made available.2° Thus a premium was 
placed on recalcitrance and cooperation penalized. The courts’ reluc- 
tance to look beyond the terms of the contract likewise made it impossi- 
ble for the Government to adjust outrageous agreements made under the 


75 Witness the recently reorganized Cramp Shipbuilding Corp. in Philadelphia, 
the president of which is an Annapolis graduate, and the vice-president a former 
director of Navy aircraft procurement. Trme MacaAZzIne, Sept. 23, 1940, p. 65, col. I. 
Should the Government commandeer this company, it would seem possible to retain 
the essential management. 

76 For example, see SEN. REP. No. 944, 74th Cong., 1st Sess. (1935) part 2, 4. 

77 See Kester, supra note 25, at p. 679. 

78 See note 65 supra. World War requisitioning statutes provided that if the 
seller was dissatisfied with the price offered him by the Government he could 
accept 50% or 75% of the offered price and sue for the balance. 39 STAT. 1193 
(1917) ; 40 STAT. 183 (1917) ; 40 STAT. 279 (1917) ; 40 STAT. 720 (1918). A similar 
provision is made in the recent statute authorizing the Government to requisition 
materials whose export has been forbidden. Pub. L. No. 829, 76th Cong., 3d Sess. 
(Oct. 10, 1940) § 2. 

79 Blame for profiteering must, of course, rest largely with the administrators 
of procurement, though criticism must be tempered by realization of the pressure of 
time, and the consequent demand for speed and quantity at any price. See SEN. REP. 
No. 944, 74th Cong., rst Sess. (1935) part 2, 4. 

80 Mansfield v. United States, 89 Ct. Cl. 12 (1939); American Smelting and 
Refining Co. v. United States, 259 U. S. 75 (1922). 
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pressure of the emergency.®** If current agreements are to be similarly 
treated, contractors will be encouraged to seek unreasonable terms, forc- 
ing the Government to invoke its mandatory sanctions in order to resist 
extortion. The Supreme Court is currently considering a case ** in 
which the Government, unwilling to threaten commandeering, reluc- 
tantly ** accepted what it recognized to be an unreasonable contract.®* 
The Government now seeks to readjust on the grounds of fraud, which 
the lower courts have been unable to find.*® A decision by the Supreme 
Court permitting readjustment of such extortionate agreements forced 
upon the Government by the necessity for speed in the emergency would 
greatly facilitate current defense negotiations. 

Similarly, in cases where property was requisitioned or commandeered, 
the post-war decisions unwittingly ratified profiteering. Compensation 
was calculated on the basis of what could have been realized from private 
wartime operations and sales at the inflated wartime ‘“ spot market ” 
without regard to administrative determination of reasonable price based 
on cost.87 These decisions may prove to be out of harmony with the pres- 
ent respect of most courts for the finality of administrative determina- 
tions.®8 


B. EXPANSION OF PRODUCTIVE FACILITIES 


No matter how fully and efficiently existing plant facilities are utilized, 
they are not adequate to meet the enormous emergency demands in many 
fields.8° Some materials normally used in peacetime, such as machine 


81 Sen. Rep. No. 944, 74th Cong., rst Sess. (1936) part 4, 38; SEN. Rep. No. 944, 
74th Cong., 1st Sess. (1935) part 2, 112; Vogelstein v. United States, 262 U.S. 337 
(1923) ; Bethlehem Shipbuilding Corp. v. United States Shipping Board Merchant 
Fleet Corp., 113 F.(2d) 301 (C. C. A. 3d, 1940), cert. granted, 9 U. S. L. WEEK 
3094 (U.S. 1940). 

82 See pp. 296 et seq. supra. 

83 Bethlehem Shipbuilding Corp. v. United States Shipping Board Merchant 
Fleet Corp., 113 F.(2d) 301 (C. C. A. 3d, 1940), cert. granted, 9 U.S. L. WEEK 3094 
(U. S. 1940). 

84 See letter from government contracting officers to the Shipping Board in 
connection with the Bethlehem negotiations, 113 F.(2d) 301, 304. 

85 The Bethlehem contract involved construction of eighty-six ships at an esti- 
mated cost of $119,750,000, compensation to be cost-plus-a-percentage-of-cost plus 
a 50% bonus for saving. Actual cost of the project was $92,990,520.91. 

86 The Government contends principally that the contracts are unconscionable 
in view of the circumstances of war pressure, respondants’ superior knowledge and 
consequently respondants’ fraud in concealing cost. Cf. Hume v. United States, 132 
U.S. 406 (1889); Burke & James Inc. v. United States, 63 Ct. Cl. 36 (1927). 

87 Seaboard A. L. Ry. v. United States, 261 U. S. 299 (1923); United States v. 
New River Collieries, 262 U.S. 341 (1923) ; Phelps v. United States, 274 U. S. 341 
(1927). Such considerations as cost of production and reasonable profits were con- 
sidered irrelevant; highest prevailing market price, even though export price, was 
held to be the measure of reasonable compensation for commandeered coal. Bene- 
dict v. United States, 271 Fed. 714 (E. D. N. Y. 1920). 

88 See Mr. Justice Black, dissenting in McCart v. Indianapolis Water Co., 302 
U.S. 419, 423, 438 (1938); Railroad Comm. of Texas v. Rowan & Nichols, 310 
U.S. 573, 584 (1940). 

89 Hearings on H. R. 10263, 76th Cong., 3d Sess. (1940) 112, 120. 
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tools, are needed in much larger quantities; some having peacetime use, 
such as airplanes, are needed in specialized military variations; and war 
materials which have no conceivable peacetime use, such as tanks or 
ordnance, are needed in large quantities.°° Considerable capital expan- 
sion through construction of new plants and expansion of existing facili- 
ties is therefore imperative. Despite occasional agitation for complete 
government ownership and operation of the munitions industry,*? every 
effort is now being made to enlist private management to build and oper- 
ate emergency plants for both commercial goods and munitions.®? Be- 
cause of the great risk of loss upon cessation of emergency demands, 
however, private industry hesitated to undertake emergency expansion.®* 
Furthermore, the experience of the last war, when some were able to build 
valuable plants at public expense while others suffered heavy capital 
losses, has made both Government and business wary of conventional 
financing and amortization methods.** 

Tax Deductions. — Where a plant constructed under the emergency 
program could subsequently be turned to peacetime production, con- 
tractors are generally willing to finance expansion themselves by charg- 
ing the expense against operations.®°> But because there is an abnormal 
risk of loss from the anticipated post-emergency recession which is ex- 
pected to affect commercial industry, contractors have demanded assur- 
ance that tax deductions to accelerate depreciation of the new construc- 
tion would be allowed.®® Thus it has been provided in the Excess Profits 
Tax of 1940 that an amount equal to 20% of the expenditure for emer- 
gency plant may be deducted annually from taxable income so as to per- 
mit amortization in five yéars.°? 

Direct Reimbursements. — Where usefulness of the new facilities will 
be even more seriously diminished by the cessation of emergency de- 
mands, the greater risk has been deemed to justify the Government’s 
guaranteeing reimbursement of construction costs.°® Amortization of 
such facilities within five years by direct reimbursement from the Gov- 
ernment has been arranged in conjunction with the deduction allowed on 
income designated to write off emergency expansion.®® ‘To encourage pri- 


90 See Hearings before Senate Committee on Finance on H. R. 10413, 76th Cong., 
3d Sess. (1940) 167, 171, 174. 

91 SEN. REP. No. 944, 74th Cong., 2d Sess. (1936) part 7; Rousse, NATIONALIZA- 
TION OF INDUSTRIES (1936). 

92 See Hearings on H. R. 10263, 76th Cong., 3d Sess. (1940) Igo. 

93 Td. at 104, 188. 

94 Sen. Rep. No. 2894, 76th Cong., 3d Sess. (1940) 1, 2, 16. 

95 Hearings before Senate Committee on Finance on H. R. 10413, 76th Cong., 
3d Sess. (1940) 167. 

96 Sen. REP. No. 2894, 76th Cong., 3d Sess. (1940) 16; Hearing on H.R. 10263, 
76th Cong., 3d Sess. (1940) 63, 76, 188. 

97 Pub. L. No. 811, 76th Cong., 3d Sess. (Oct. 9, 1940); 26 Cone Fern. REc. 
§ 19.124-1, C. C. H. War Law Serv. 57,708. For an extended discussion of the 
Excess Profits Tax see p. 311 et seq. infra. 

98 Hearings before the Senate Committee on Finance on H. R. 10413, 76th Cong. 


3d Sess. (1940) 171. 
99 bid. 
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vate financing by reducing risks to a minimum and simplifying amortiza- 
tion procedures, and at the same time to protect the Government’s interest 
in plants for which it pays,!°° a unique device known as the Emergency 
Plant Facilities or “‘ bankable ” contract has been evolved.1°! Where a 
“bankable ” contract is awarded, the price charged the Government for 
the goods produced does not include amortization and depreciation 
charges; instead, the Government reimburses the contractor for his new 
capital expenditures in five annual payments separate from the unit 
price. Thus the concealment of overcharges by inclusion of amortiza- 
tion charges in the unit price is made more difficult.1°? In order to 
facilitate financing, either by private capital 7°? or the Reconstruction 
Finance Corporation,’°* the contractor is permitted to assign his claims 
to amortization installments.t°® Further assurance to the banker is a 
provision that no claim by the Government on the supplies contract or 
otherwise can be set off against its obligation on the facilities contract.1 
Another safeguard provides that if the contract is terminated before com- 
plete amortization, or if within two fiscal years Congress has not appro- 
priated for or authorized continued payment of remaining installments, 
the entire balance will automatically accrue as of the then current year 
and be payable out of the original appropriations and authorization.1”’ 
An important concession to the contractor is the agreement by the Gov- 
ernment not to use the facilities which may revert to it upon termination 
of the contract for commercial purposes and to afford the contractor op- 
portunity to buy or lease the facilities before disposition. 





100 World War agreements for expanding the facilities of the Hercules Powder 
Co. and the Utah Copper Co. are striking examples of the government’s paying for 
rapid amortization on a unit cost basis, but retaining no equity. SEN. Rep. No. 944, 
74th Cong., rst Sess. (1935) part 2, 122, 123. 

_ The Nye Committee made a complete study of contractors’ acquisition of fa- 
cilities at bargain rates. See Sen. Rep. No. 944, 74th Cong., 2d Sess. (1936) part 4, 
27--28; SEN. Rep. No. 944, 74th Cong., 2d Sess. (1935) part 1, 345 et seq. 

101 The terms of the Emergency Plant Facilities Contract are set out in 5 Fen. 
Rec. 4147 (1940). See also Nat. Defense Adv. Comm., Memorandum, C. C. H. 
War Law Serv. { 62,064; Comptroller General, Decision No. B-11756, Aug. 16, 1940, 
C. C. H. War Law Serv. { 62,055; Nat. Defense Adv. Comm., Release No. 80, Aug. 
23, 1940, C. C. H. War Law Serv. { 62,049. 

102 See note 99 supra. 

103 Commercial banks are ready and anxious to finance bankable contracts. Nat. 
fea Defense Comm., Release No. 126, Sept. 25, 1940, C. C. H. War Law Serv. 

62,071. 

104 The R. F. C. is authorized to make loans to or buy capital stock of a corpora- 
tion engaged in national defense plant expansion. Pub. L. No. 664, 76th Cong., 
3d Sess. (June 25, 1940) §5(2); SEN. Rep. No. 2363, 76th Cong., 3d Sess. (1940). 
In view of the almost complete elimination of risk in the “ bankable” contract, 
there would seem no reason to tolerate large interest charges for private financing 
when R. F. C. loans can be secured at rates commensurate with the risk. 

105 Pub. L. No. 811, 76th Cong., 3d Sess. (Oct. 9, 1940) § 1. 

106 [bid. 

107 Otherwise, when at the end of two fiscal years the authorization expired, all 
unexpended balances thereunder would be covered into the Treasury as a surplus 
fund, unavailable without reappropriation at the recommendation of the Comp- 
troller General. 15 Stat. 110 (1874), 31 U.S. C. 713 (1934) ; Comptroller General, 
Decision No. B-11756, Aug. 16, 1940, C. C. H. War Law Serv. {| 62,055. 
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There are, however, provisions designed to protect the Government’s 
interest in the final disposition of the emergency facilities, and to pre- 
vent either quick deterioration of the national war plant (such as 
occurred following the last war) *°8 or acquisition by contractors of fully 
amortized albeit productive and valuable property at little or no ex- 
pense to themselves.*°? Although title is vested in the contractor for 
the life of the agreement, upon termination ownership will pass to the 
Government. At that time the manufacturer will be given an oppor- 
tunity to purchase the facilities at a price based on the actual cost to 
the Government for the construction of the plant, less ‘“‘ depreciation, ob- 
solescence and loss of value due to use for national defense purposes.” 7° 
But this protection to the Government’s equity may be materially dissi- 
pated by the proviso that the contractor shall have the alternative 
“ right to negotiate with the contracting officer and to purchase the plant 
at a price representing the fair value of the plant ” based presumably 
on future earning capacity?" calculated in a post-emergency depres- 
sion. Should the contractor decline to pay the price determined on a 
cost basis, or should the parties fail to agree to trade at the fair value, 
provision is made for the immediate transfer of the plant to the 
Government — to be sold, leased, or retained as stand-by capacity for 
future emergencies. 

Special arrangements are made for “‘ additions to the existing plant ” 
as distinguished from “‘ a complete emergency plant.” In regard to new 
equipment that replaces a contractor’s previously existing facilities or is 
necessary to his plant, the contractor is given the choice of requiring the 
Government to remove the additions or of using them without cost 
other than upkeep. And the contractor is entitled to compensation for 
expenses which he may incur in keeping idle machinery, not vital to his 
normal operations, but left by the Government as “ stand-by ” capacity. 

Although “ bankable” contracts improve considerably upon the 
World War arrangements, there are several objections to the terms as 
presently drafted. Although many important contracts are being 
awarded under the “ Military Appropriations Act, 1941,” it is not clear 
that its wording allows the separation of unit cost from plant cost so as to 
permit construction by the Government of additions to existing private 
plants.11? The agreement to remove unused “ additions ” or to reim- 





108 Hearings on H. R. 10263, 76th Cong., 3d Sess. (1940) 122. 

109 See note 100 supra. 

110 On World War muddling in the determination of value, see SEN. REP. No. 944, 
“4th Cong., 2d Sess. (1936) part 4, 13-20. 

111 Nat. Defense Adv. Comm., Memorandum, C. C. H. War Law Serv. {| 62,064.4. 

112 Pub. L. No. 611, 76th Cong., 3d Sess. (June 13, 1940): “ To enable the 
President . . . to provide for . . . the furnishing of government owned facilities at 
privately owned plants.”” Compare Pub. L. No. 703, 76th Cong., 3d Sess. (July 2, 
1940) §1(b): “... . Secretary of War . . . authorized . . . to provide for the opera- 
tion and maintenance of any plants . . . constructed pursuant to authorizations 
contained in this section . . . either by means of Government personnel or through 
the agency of qualified commercial manufacturers ... and... to lease . . . such 
plants... .” 
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burse the contractor for the upkeep of those which he services but does 
not rent or buy is an agreement to make expenditures the authority for 
which may be questionable.*1* And the “ nuisance value ” of the right 
to demand the removal of those facilities may force the Government to 
permit free use of its own plant, or even to reimburse a contractor who 
uses the plant for his own benefit. The provision, however, that the 
Government agrees, “ so far as it lawfully may,” not to use revested fa- 
cilities in competition with the contractor indicates serious questions in 
regard to post-emergency disposition of the facilities. This condition, 
if considered binding on the Government, might constitute a serious bar- 
gaining disadvantage in determination of “ fair value.” But it is most 
likely that policy in this regard will be determined primarily by future 
economic and political circumstances irrespective of present commit- 
ments. 

Management Fee Contracts. — Private industry has been particularly 
reluctant to undertake the construction of plants which will have no 
conceivable peacetime use.14° And the cost of compensating such an 
enormous risk should be avoided if possible. It has therefore been 
thought desirable, despite the general belief that private industry should 
carry out the expansion program, to employ private management 
and organization to build and operate the plants, but to vest owner- 
ship and the entire risk in the Government.1*® Two devices have been 
developed to effect this arrangement. One is the “ construction and man- 
agement fee ” plan by which a private organization is hired to build and 
operate the Government’s plant.‘’7 The other also contemplates con- 
struction of the plant on a fee basis, but provides for operation by a 
lessee.1*® 

These arrangements improve upon the “ bankable ” contract in that 
they permit the Government, without resort to the general mandatory 
sanctions at its disposal, to dictate in considerable detail the policies of 


nn ee | 
113 Comptroller General, Opinion No. B-11756, Aug. 16, 1940, C. C. H. War 
Law Serv. {1 62,055. Cf. 30 Ops. ATT’y GEN. 527 (1916). Apparently only if the 
Government is free to abandon property are such agreements proper. 36 Ops. ATr’y 
GEN. 484 (1931). 

114 Even in the absence of such a proviso, political pressure restrained the 
Government from marketing surplus supplies in competition with private industry 
after the last war. Sen. Rep. No. 944, part 4, 74th Cong., 3d Sess. (1935) 27. For 
discussion of the Government’s disadvantageous bargaining position, see SEN. REP. 
No. 944, 74th Cong., 3d Sess. (1936) part 4, 24. 

115 Hearings before the Senate Committee on Finance on H. R. 10413, 76th 
Cong., 3d Sess. (1940) 174, 186. 

116 See note 91 supra. But the management fee arrangement is as vulnerable to 
profiteering as other contracts. Witness the World War experience with DuPont 
and the Old Hickory powder plant. SEN. Rep. No. 944, 74th Cong., 2d Sess. (1936) 
part 4, 22. Construction and management fee for DuPont under current manage- 
ment and construction arrangements is about 4%. Hearings on H. R. 10263 (1940), 


125. 

117 See 5 Fep. REG. 4271 (1940). 

118 Title to the plant so leased rests presumably in the R. F. C.-created Defense 
Plant Corporation. Fed. Loan Agency, Release No. 48, Sept. 20, 1940, Prentice-Hall 
Nat. Defense Serv. {| 26,958; (1940) INT. REv. BULL. No. 38, at 3. 
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operation and if necessary, to compel the removal of incompetent manage- 
ment. The absence of provisions for post-emergency sale to private 
entrepreneurs indicates that the Government may continue to operate 
them as a stand-by munitions industry.’’® Although there is a possi- 
bility of their operation alongside private corporations as a yardstick to 
ensure reasonable prices, it is unlikely that the Government will attempt 
any real competition with private munitions manufacturers.1”° 


C. ADJUSTMENT TO THE NATIONAL ECONOMY 


While the immediate objective of the Government’s procurement plan 
is rapid acquisition of the necessary materials, it is also important that 
the impact of this tremendous purchasing drive on the nation’s economy 
does not result in dislocation of existing production, transportation, and 
marketing facilities.121 In addition, efforts are being made to preserve 
social reforms in the face of the emergency demands.'*_ Thus the De- 
fense Commission’s recently outlined policy of placing defense orders 
seeks not only the establishment of production facilities at strategic mili- 
tary locations,’* but also the geographic distribution of orders and plants 
to avoid the bottlenecks that might result from undue concentration of 
production.’** Such geographic distribution, easily achieved in nego- 
tiated arrangements, can also be effected in competitive bidding by a 
system of F. O. B. bids whereby the price is calculated without including 
transportation cost from factory to possible Government destination.1”° 
Further to achieve wide geographic distribution of orders, the Army has 
adopted a policy of accepting “‘ split bids,’”’ permitting manufacturers to 
bid according to qualitative specifications for quantities within a stated 
minimum and maximum, the award to be made to the several firms whose 
offers together total the quantity sought.’*® Thus the total plant facili- 
ties available for defense production will be increased without requiring 
large manufacturers to expand their factory facilities disproportionately. 

Further, in order to reduce the stress of abnormal production de- 
mands, some orders can be timed to “ dovetail the military program into 
production for civilian requirements.” If Government orders are filled 


119 See Hearings on H. R. 10263, 76th Cong., 3d Sess. (1940) 122. 

120 Tt has been the desire of the Army and Navy to keep them in business. See 
Sen. Rep. No. 944, 74th Cong., 2d Sess. (1936) part 7, 97. 

121 Policies of Defense Commission governing the letting of defense contracts. 
86 Cong. Rec., Sept. 13, 1940, at 18363; Nat. Defense Adv. Comm., Release No. 
97, Sept. 13, 1940, C. C. H. War Law Serv. { 62,058; INDUSTRIAL MOBILIZATION PLAN 
OF 1939, SEN. Doc. No. 134, 76th Cong., 2d Sess. (1939) 1-3. 

122 Labor Policies of National Defense Advisory Commission, 86 Cong. Rec., 
Sept. 13, 1940, at 18364, Nat. Defense Adv. Comm., Release No. 87, Sept. 1, 
1940, C. C. H. War Law Serv. { 62,052.1. 

123 See Hearings on H. R. 10263, 76th Cong., 3d Sess. (1940) 115. 

124 See Moulton, The Regional Organization of Industry, in CLARK, MOULTON 
AND HAMILTON, READINGS IN THE ECONOMICS OF WAR (1918) 300. 

125 Nat. Defense Adv. Comm. Release, Aug. 4, 1940, Prentice-Hall Nat. Defense 
Serv. 155,015, C. C. H. War Law Serv. {[ 62,050. 

126 Tbid. 
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during off seasons, production for civilian requirements need not be so 
severely curtailed.1?7 This leveling of production may diminish over- 
head charges and consequently reduce prices for both the private con- 
sumers and the government; and flattening the curves of the business 
cycle may decrease seasonal unemployment. 

Despite the contention that some of the statutory guarantees to labor 
should be sacrificed in the interest of national defense, Congress has been 
careful to incorporate into emergency legislation *7* provisions that the 
minimum wage requirements of the Walsh-Healy Act **° must be ob- 
served by all defense contractors. While the pressure for speed in pro- 
duction has forced relaxation of the eight hour day limit,’*° time-and-a- 
half for overtime is required.1*4 Moreover, to induce compliance with 
the NLRA, the War and Navy Departments in awarding defense con- 
tracts plan to weigh heavily the labor records of potential contractors.**? 
And where competitive bids are submitted, the Comptroller General has 
ruled that violations of the labor policies enunciated by the Defense 
Commission are sufficient grounds for rejecting the lowest bid.*** 

But whether social reforms will survive a direct conflict with industrial 
mobilization remains a question for the future. And other problems not 
contemplated by existing legislation and regulations will arise if the 
emergency long continues. Dislocations of the price system may require 
rigid controls. Provisions may be necessary to protect the financial and 
credit structure from the coming shocks. Finally, the end of the emer- 
gency will bring problems of demobilizing an abnormally accelerated 
and over-expanded production economy. 


127 Policies of Defense Commission governing the letting of contracts. 86 Cong. 
Rec., Sept. 13, 1940, at 18363, Nat. Defense Adv. Comm., Release No. 97, Sept. 
13, 1940, C. C. H. War Law Serv. { 62,058. 

128 52 STAT. 403 (1938), 34 U. S. C. § 498(k) (Supp. 1939); Pub. L. No. 671, 
"6th Cong., 3d Sess. (June 28, 1940) § 2(a); Pub. L. No. 781, 76th Cong., 3d Sess. 
(Sept. 9, 1940) § 303; Pub. L. No. 703, 76th Cong., 3d Sess. (July 2, 1940) §§ 1(a), 
4(b), 5. See Sen. Rep. No. 1863, 76th Cong., 3d Sess. (1940). 

129 49 STAT. 2036 (1936), 41 U.S. C. 88 35-45 (Supp. 1939). 

130 Pub. L. No. 671, 76th Cong., 3d Sess. (June 28, 1940) §5(b) (Army, Navy 
and Coast Guard contracts) ; Pub. L. No. 831, 76th Cong., 3d Sess. (Oct. 10, 1940) 
(Maritime Commission contracts). Pub. L. No. 703, 76th Cong., 3d Sess. (July 2, 
1940) § 4(b). 

131 Pub. L. No. 781, 76th Cong., 3d Sess. (Sept. 9, 1940) § 303. 

132 Comptroller General Dec., No. B-12733, Oct. 9, 1940 (1940) 9 U.S. L. 
WEEK 2237. 

183 (1940) 9 U.S. L. WEEK 2231. But compliance with the Act cannot be made 
a condition precedent to payment of contract price. Comptroller General Dec., No. 
B-10675, July 8, 1940, (1940) 9 U. S. L. WEEK 2054. 

Attorney-General Jackson’s statement that an unappealed ruling of the NLRB 
would be binding upon officers letting defense contracts was later explained as 
meaning only that such officers, if they decide to deal with a violator of the Act, 
cannot say that there has been no violation on the ground that there has been no 
appeal. See (1940) 9 U.S, L. WEEK 2231. 
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Ill. THE EXCESS PROFITS TAX ACT OF 1940 


A defense program requires money as well as machines and men. Al- 
though business can legitimately be expected to contribute its share 
through taxes, too heavy a burden will hinder the forces of production. 
Yet the morale of labor, consumers, and prospective draftees cannot be 
preserved if it is felt that a national emergency is being turned to private 
profit: In response to these diverse demands, there has emerged the 
Excess Profits Tax Act of 1940.? 

Taxation of excess profits is a common wartime phenomenon. At 
least sixteen countries, including the United States,* imposed such taxes 
during the last war; England,* Canada,® France, and Germany ® have 
adopted them in the present war. Although productive of revenue, an 
excess profits tax may reflect at least three other objectives. It may 
attempt simply to penalize high profits in the production of military 
supplies.’ Such a tax may be called a “‘ war industries” tax. But de- 
fense preparation may stimulate a general business upswing; hence a 
tax might well be levied on all profits in excess of those received during 
a base period regarded as normal.’ Although the profits taxed by this 


1 Compare the insistence of Congress in delaying the relaxation of the profit 
limitations of the Vinson-Trammell Act, and the granting of increased amortization 
deductions, in order to include both in the Excess Profits Tax. See H. R. Rep. 
No. 2894, 76th Cong., 3d Sess. (1940) 2. 

2 Title II of the Second Revenue Act of 1940, Pub. L. No. 801, 76th Cong., 
3d Sess., Oct. 8, 1940, Int. Rev. Cope §§ 710-52 (1939). Hereinafter, references 
to this Act will be made by section numbers in the Code. The former ‘“ Excess 
Profits Tax,” complementing the capital stock tax, has been redesignated the “ De- 
clared Value Excess Profits Tax.” Second Revenue Act of 1940, § 506(a). 

Title I of the Second Revenue Act of 1940 raises corporate tax rates to 24% 
when net incomes exceed $25,000; other increases in general tax rates were made 
by the Revenue Act of 1939, 53 STAT. 863, and the (first) Revenue Act of 1940, 
Pub. L. No. 656, June 25, 1940. 

8 Revenue Acts of 1917, 1918, 1921. The other countries having such taxes are 
listed in Adams, Excess Profits Tax in 5 Encyc. Soc. Sct. (1937) 664. 

# Finance (No. 2) Act, 1939, 2 & 3 Gero. VI, c. 109, as amended by Finance Act, 
1940, 3 & 4 Geo. VI, c. 29. 

5 Excess Profits Tax Act of 1940, (Canada) STATS. OF 1940, 2d Sess., c. 32. 

8 See SEN. Rep. No. 2114, 76th Cong., 3d Sess. (1940) part 2, 10 ‘(hereinafter 
referred to as Minority Report). 

7 Thus England adopted in 1939 an excess profits tax restricted to the munitions 
industries. Finance Act, 1939, 2 & 3 Gro. VI, c. 41, Part III. The tax was shortly 
replaced, however, by a broad tax on all business. See note 4 supra. The House 
Committee considered the idea of so limiting the present bill, but balked at the 
administrative difficulties of segregating profits directly attributable to government 
expenditures. See H. R. Rep. No. 2894, 76th Cong., 3d Sess. (1940) 2 (hereinafter 
referred to as House Report). A different method of achieving the same objective 
is exemplified by the Vinson-Trammell Act, limiting profits on contracts to construct 
naval vessels or Army or Navy aircraft. 48 Srat. 505, 34 U. S. C. § 496 (1934), 
suspended by the Second Revenue Act of 1940, § 401. 

8 It is to be noted that this theory does not require the “average earnings ” 
method of the present Act. See p. 320 infra. Consistently with this theory a tax 
might be levied on earnings above a certain proportion of invested capital, such 
proportion being the ratio of earnings to capital obtaining during the base period 
Cf. note 71 infra. 
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method would be only roughly related to the defense program — they 
might, for example, be the harvest of previous plowing back of earnings 
— the assumption is made that all increases in profits directly or indi- 
rectly result from the defense preparation. Such a tax may properly 
be called a “‘ war profits ” tax. It may further be felt, however, that since 
the nation is expected to sacrifice in time of emergency, industrial 
profits during that period should be carefully limited. Hence, all profits 
above those reasonably necessary to ensure unimpeded productive 
activity might be heavily taxed. Such a tax may be called an “ excessive 
profits ” tax. 

No single theory appears to have motivated the policy of the present 
Act. While the Presidential message proposing such legislation appears 
to have emphasized the need for a revenue measure based on the ability 
to pay,® the House Committee stressed the need for preventing the rise 
of “war millionaires,” and the ‘“ substantial enrichment of already 
wealthy persons,” *° apparently adopting in one breath both a “ war 
profits ” and an “ excessive profits’ theory. In view of the extremely 
hasty passage of the Act, theoretical unity was hardly to be expected." 


A. THE INCIDENCE OF THE TAX 


Those Subject to the Tax. — The present Act taxes only corporate in- 
comes.'? No necessary reason for such a restriction appears; excessive 
profits of partnerships or individuals are no less undesirable, and no less 
a result of wartime spending.’* But few partnerships and individual 
enterprises earn sufficient income to be taxable even were they included 
within the present Act,’* and their taxation would entail administrative 
difficulties.° Another reason given for the restriction to corporations 


® Quoted in House Report, p. 2. The Senate Committee Report emphasized the 
greater revenue expected to result from its draft of the bill. Sen. Rep. No. 2114, 
76th Cong., 3d Sess. (1940) 1 (hereinafter referred to as Senate Report). 

10 House Report, p. 1; see H. R. Rep. No. 2491, 76th Cong., 3d Sess. (1940) 3. 

11 The speed which characterized the enactment of this law has been severely 
denounced as resulting in the “worst of all the so-called emergency measures.” 
86 Cong. Rec., Sept. 13, 1940, at 18306. On July 1, 1940, President Roosevelt sent a 
message to Congress proposing a “steeply graduated excess profits tax” to apply 
to all individuals and corporations. The House, after numerous revisions, passed 
a corporate excess profits tax on Aug. 29, and the bill went to the Senate, where it 
was considerably modified and passed on Sept. 19. On Oct. 1, a compromise version 
was approved by both houses and the bill was signed by the President on Oct. 8. 

12 Section 710. The excess profits tax provisions of 1918 and 1921 were like- 
wise restricted to corporations. Revenue Acts of 1918 and 1921, § 301. Actually, 
a few non-corporate entities, such as business trusts, are also included. Cf. Morrissey 
v. Commissioner, 296 U.S. 344 (1935). 

13 Thus the English and Canadian Acts, notes 4 and 5 supra, tax “ business ” 
income of individuals and partnerships. 

14 Compare House Report, p. 3, stating that all but 70,000 out of 500,000 active 
corporations in the United States would be exempt from the tax solely by virtue 
of the $5,000 specific exemption. 

15 See House Report, p. 2. The principal difficulty alluded to was the fact that 
all the assets of an individual entrepreneur or a partner are subject to the liabilities 
of the business, thus rendering impracticable a determination of the amount of 
capital invested. See Testimony of Under-Secretary of the Treasury Sullivan, 
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was that existing personal income tax rates result in heavy surtaxes on 
businesses not taxed as corporations.‘® On the other hand, it has been 
suggested that the Excess Profits Tax may accentuate the existing tax 
discrimination against smaller corporations as compared with partner- 
ships or individual enterprises of like size ?* — a discrimination not en- 
tirely warranted by the advantages of the corporate form. 

This exemption of personal incomes may partially explain why certain 
types of corporations are not subject to the Excess Profits Tax.1® Thus 
personal holding companies, already highly taxed,’® and certain types 
of investment companies are exempt.”° Personal service corporations 
— a class restricted by the requirement that 70% of the stockholders 
participate actively in the business and that capital be not a material 
income-producing factor 21 — may elect to be taxed under special pro- 
visions *? analogous to the income tax on partnerships. 

Method of Imposition of the Tax. — The determination of the amount 
of excess profits tax payable involves several computations. First there 
must be determined the “ excess profits net income” upon which the 
calculation is based. To determine how much of this amount is “ ex- 
cess ’’ and subject to tax as “ adjusted excess profits net income,” there 
must be deducted from ‘“ excess profits net income ”’ first, a specific 
exemption of $5000,”* and second, an “ excess profits credit,” represent- 
ing the income regarded as reasonable. In limited cases a carryover of 
unused excess profits credit from the preceding year is allowed.**4 


Hearings before Sen. Comm. on Finance on H. R. 10413, 76th Cong., 3d Sess. (1940) 
118 (hereinafter referred to as Senate Hearings). These difficulties would arise 
only under the invested capital method [see pp. 316-20 infra], which may explain 
the successful taxation of partnerships in England and Canada. See TWENTIETH 
CrEenTuRY Funp, Facinc THE TAX PROBLEM (1937) 274. 

16 See House Report, p. 2. 

17 See N. Y. Times, Nov. 3, 1940, $3, p. 1, col. 5. 

_ 18 Specific exemptions are contained in § 727. Other exemptions not mentioned 
above include: (1) all corporations exempt from income tax; (2) foreign corpora- 
tions not having an office or place of business in the United States; (3) domestic 
corporations 95% of whose income is derived from sources outside the United States. 

19 Such companies were given special tax treatment under the Revenue Act 
of 1937 because they were regarded simply as a method of avoiding taxes by putting 
personal income in corporate form. See Paul, Background of the Revenue Act 
of 1937 (1937) 5 U. oF Curt. L. REv. 41. 

20 These include mutual investment companies, defined in INT. REv. CopE § 361 
(1939), and companies registered as “ diversified” under the Investment Company 
Act of 1940, Pub. L. No. 768, 76th Cong., 3d Sess., Aug. 22, 1940. See H. R. Rep. 
No. 2639, 76th Cong., 3d Sess. (1940) Io. 

21 Section 752. Similar provisions for special taxation under both excess profits 
and income taxes were contained in the Revenue Acts of 1918 and 1921, §§ 200, 
218(d), 300. The definition of personal service corporation in these Acts has been 
adopted in almost identical words in the present Act. 

22 Second Revenue Act of 1940, §§ 391-96 (1940). 

23 Section 710(b) (1). The Senate version of the bill raised the exemption to 
$10,000, but in conference the House proposal of $5,000 was restored. H. R. Rep. 
ie 3002, 76th Cong., 3d Sess. (1940) 44 (hereinafter referred to as Conference 

eport). 

24 Section 710(b) (3). This carryover is applicable only where the corporation 
has a normal tax net income not over $25,000. 
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The adjusted excess profits net income thus determined is taxed at 
rates graduated from 25% to 50%.”°> ‘These rates, instead of being 
applied on a relative basis such as ratio of profits to capital or ratio of 
current to previous earnings, are based on absolute dollar amounts of 
excess profits. Perhaps this rate structure stems from a desire to mini- 
mize the burdens on small corporations. While it imposes the heaviest 
tax on those profits which by their size alone are most likely to arouse 
popular indignation, it may be argued that the controlling consideration 
should not be the amount of profits, but the degree to which they exceed 
those regarded as appropriate for the business in question.”® 

The Determination of Excess Profits Net Income. — Although excess 
profits net income is essentially the same as net taxable income for in- 
come tax purposes,”’ certain items of income are not subjected to this 
tax, and certain income tax deductions are not allowed.”® Whatever the 
legislative origin of these somewhat haphazard adjustments, they seem 
in considerable part consistent with the special objectives of an excess 
profits tax. 

Under any theory of excess profits taxation it would seem that the 
attempt should be to tax the excess of that income which results from the 
productive activity of the corporation, and to disregard items which are 
unusual and nonrecurrent. This may be the explanation of the non- 
recognition of long-term capital gains and losses,” of net gains from the 


25 These rates, imposed on top of an income tax rate of 24%, are comparable 
with the World War rates, which were graduated from 20% to 60% on top of an 
income tax of 12%. Revenue Act of 1918, § 201. However the World War Acts 
were based upon invested capital alone, and hence the credits thereunder were mate- 
rially less in many instances. The current English Act levies a 100% tax on earnings 
in excess of those received during the base period. Finance Act (No. 2) of 1940, 
3 & 4 Geo. VI, c. 29, § 26. The Canadian Act imposes a 75% tax on earnings above 
those received in the base period. (Canada) STATS. OF 1940, Cc. 32, § 3. 

26 See Minority Report, p. 7. The rates proposed by the Senate Committee 
were based on both dollar amounts and percentage over credit. Conference Report, 
p. 42. The application to corporations of a graduated tax based on dollar amounts 
seems inappropriate, since the tax is not imposed on units of comparable size. See 
Colm, Conflicting Theories of Corporate Income Taxation (1940) 7 LAw & Con- 
TEMP. Pros. 280, 282. The present corporate income tax imposes a flat 24% on all 
incomes over $25,000, although it is graduated by dollar amounts for smaller 
incomes. 

27 See Int. Rev. Cope § 13(a) (2) (1939). The tax throughout builds upon the 
income tax structure; thus all provisions of the income tax law are applicable under 
ae Act, and the terms used have the same meaning herein as under the income tax. 

728, 729. 

28 Section 711(a). For the most part, the same adjustments are provided for 
whether the taxpayer chooses the invested capital or average earnings method. 
See pp. 316-22 infra. Additional adjustments for taxpayers on the invested capital 
method are: (1) Only 50% of interest paid is deductible. (This is a corollary of 
the inclusion of 50% of borrowed capital in invested capital) ; (2) Interest on tax- 
exempt Government bonds may be included if the security is included in invested 
capital; (3) All dividends received are deducted, not merely those from domestic 
corporations. 

: 29 as Niles of capital gains and losses is now controlled by Int. Rev. CopE 
117 (1939). 
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sale of depreciable property held over eighteen months,*° and of income 
from the retirement or discharge of indebtedness outstanding for more 
than eighteen months.*! Losses on the two latter items are still allowed 
as deductions. A possible explanation might be the seeming unfairness 
of taxing a corporation on “ excess ” earnings when those earnings are 
offset by losses; under this theory, however, long-term transactions of 
all types should be allowed to offset each other and only the net loss 
should be deductible. Another reason for the allowance of the deduc- 
tion for expenses and loss on retirement of indebtedness might be to 
provide some stimulus to improvements in financial structure through 
bond retirement at a premium. 

The failure to make similar adjustments for short-term capital gains 
and losses °* may derive not only from the fact that economically the 
gain or loss is realized during a period proximate to the taxable year, 
but also from their special treatment under the income tax,®* based on 
the assumption that they are likely to be speculative.** Since profitable 
speculations in property will probably be a result of a wartime rise in 
prices, taxation of these gains may be justified as an attempt to prevent 
“profiteering.” Similar reasoning, however, would in most cases be 
inapplicable to short-term gains or losses on the sale of depreciable prop- 
erty, or to income or loss from the short-term retirement of indebted- 
ness.*° 





80 Depreciable property is defined in U. S. Treas. Reg. 103, § 19.23 (E)-2. 

81 Tf the issuance was at a premium, the accrued amortization of the premium 
for the part of the year preceding discharge is still income; the unamortized pre- 
mium, however, is excluded from income. 

32 Tt will thus be desirable for the taxpayer to hold his property over 18 months 
if a gain on sale is probable. Conversely, if a corporation has been making excess 
profits and has short-term capital goods that can be sold at a loss, it will be 
desirable for it to do so at once, within the limitations imposed by § 117(d). 

33 For income tax purposes, at least two distinctions are drawn between long- 
term and short-term transactions: (1) deductions for unlimited long-term capital 
losses are allowed, but deductions for short-term losses are allowed only to the extent 
of short-term gains [Inr. Rev. Cope § 117(d) (1939) |; (2) in the case of a tax- 
payer other than a corporation, the percentages of the capital gains or losses to be 
applied for tax purposes differ with the length of time the property is held [Inr. 
Rev. Cope §117(b) (1939) |. 

84 See H. R. Rep. No. 1860, 75th Cong., 3d Sess. (1938) 7. 

35 Other adjustments, which serve to lessen excess profits net income, are made. 
(1) 100% of dividends received is excluded, instead of the 85% credit given 
by the corporation income tax. Int. Rev. Cope § 26(b) (1939). The income out 
of which dividends were paid has already been subject to excess profits taxation. 
In the case of a taxpayer adopting the invested capital method, this applies to divi- 
dends from all corporations other than foreign personal holding companies; if the 
taxpayer adopts the average earnings method, he may exclude only dividends from 
domestic corporations. If the dividends from foreign corporations are abnormal, 
relief may be possible under § 720. See Conference Report, p. 46. (2) Income 
from the refund of taxes paid under the AAA, and income from the recovery of 
a debt charged off as worthless in a taxable year prior to 1940 is excluded. Since 
these items are treated as income in order to correct deductions allowed or allow- 
able in previous years, during which no excess profits tax was applicable, their exclu- 
sion seems proper. (3) Income taxes paid may be deducted. The penalty tax im- 
posed by Int. Rev. Cope § 102 (1939) is not deductible. 
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B. BASES FOR DETERMINING “ EXCESS ” 


After the determination of excess profits net income there remains the 
computation of the credit to be allowed in order to arrive at the amount 
of income which is actually taxed as “ excess.” *® The present Act is 
unique in giving the taxpayer an annual choice between two methods: *° 
one based on average earnings during a base period, and thus suited to 
the taxation of “ war profits’; the other based on a percentage of in- 
vested capital for the current year, and therefore suited to the taxation 
of “ excessive profits.” *® By giving this option the Act fully carries out 
neither theory of excess profits taxation.*® 

The Invested Capital Method.*® — A credit of 8% of the amount of the 
invested capital in the current taxable year may be taken. Invested 
capital is the sum of equity capital and 50% of borrowed capital.** 
Equity capital consists essentially of money and property *? paid in for 
stock or as paid-in surplus or contributions to capital, and accumulated 
earnings and profits *® as of the beginning of the taxable year.** The 


86 Sections 712-20. 

87 Section 712(a). The option is taken “ at the election of the taxpayer made 
in its return during the taxable year.” Certain foreign corporations, corporations 
delinquent in filing their returns, and domestic corporations organized after Jan. 1, 
1940 must use the invested capital method. § 712. Corporations organized after 
the end of the base period obviously cannot use the average earnings method. But 
this reason does not explain the denial of this option to corporations filing late 
returns. This restriction is apparently additional evidence of Congressional opposi- 
tion to the average earnings method. See note 62 infra. 

38 Section 712. A third method suggested during the course of Congressional 
debate was the use of the “ payroll to profit’ ratio. See 86 Cong. Rec., Sept. 13, 
1940, at 18402. However, the fact that the ratio varies greatly in different 
industries makes this alternative unsuitable. 

39 See p. 311 supra. In effect, the Act taxes only those “ war profits ” which are 
not also “ excessive profits.” 

40 Sections 714-20. 

41 This sum is reduced by the amount of inadmissible assets. See p. 320 infra. 

42 Under the instant Act, credit seems to be given for the full amount of “in- 
tangibles ” as well as “ tangibles,” which are paid in for stock. Consequently, the 
numerous questions arising under the previous excess profits acts where intangibles 
(consisting of patents, trademarks, etc.) were admitted only to a limited extent 
will be eliminated. For a comparison of the invested capital provisions of the 
Revenue Acts of 1917, 1918 and 1921, see HoLMEs, FEDERAL INCOME Tax (1923 ed.) 
1241, 1244. . 

43 For purposes of determining whether a dividend is paid out of earnings, the 
amount of earnings and profits on the corporation’s books is not determinative 
and probably not even prima facie evidence of the earnings and profits which will 
be allowed. See 1 PAUL AND MERTENS, LAW OF FEDERAL INCOME TAXATION (1934) 
343. Gains and losses are generally brought into the earnings and profits account 
only to the extent to which they are recognized for income tax purposes. U. S. 
Treas. Reg. ror, Art. 115.3. Cf. Paul, Ascertainment of “ Earnings of Profits” for 
the Purposes of Determining Taxability of Corporate Distributions (1937) 51 Harv. 
L. REv. 40. 

44 Certain other items will affect invested capital. Capital will be increased by 
the gain and reduced by the loss incurred on a tax-free liquidation. §§ 718(a) (5), 
718(b) (4). Capital is reduced by the amount of earnings and profits of a trans- 
feror corporation which under the rule of Commissioner v. Sansome, 60 F.(2d) 931 
(C. C. A. 2d, 1932), cert. denied, 287 U.S. 667 (1932), would be treated as earnings 
and profits of the transferee. § 718(b) (3); see Conference Report, p. 49. 
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amount thus determined must be reduced to allow for dividend distribu- 
tions. In order to account for changes made during the year, the compu- 
tation is made by averaging the amounts of invested capital for each day 
of the taxable year.** 

The significant feature of this method of determining equity capital 
is that it considers only money and property moving between the corpora- 
tion and its shareholders.*® Purchases of property will not directly affect 
equity capital unless the corporation issues stock in consideration there- 
for. 

Appreciation in the value of the property will not affect invested capi- 
tal, despite the resultant increase in earning power of the corporation.*7 
But where the property has been sold at a profit and the gain taxed as 
income, that gain may be reflected in invested capital through an in- 
crease in accumulated earnings. Hence, where property has appre- 
ciated in value, it would seem possible to take advantage of that appre- 
ciation by transferring the property to another corporation for its stock, 
provided the transfer is not a tax free exchange under the income tax.*® 
Since property paid in is included in invested capital at an amount equal 
to the unadjusted basis used in the income tax for determining loss upon 
sale or exchange,*® the transferee would acquire an invested capital 





The World War Acts had similar provisions. Revenue Acts of 1918 and 1921, 
§ 326a. The method adopted has the advantage that it eliminates the possibility 
of tax avoidance by inflation of book values. See Minority Report, p. 12. The 
need for annual valuations of assets is eliminated insofar as the determination of 
equity capital is concerned, but the provisions relating to inadmissibles [see p. 320 
infra| require the determination for each day of the adjusted basis of all assets held 
on that day. It is to be hoped that the Commissioner’s regulations [see § 720(b) | 
will provide a simple procedure for making this determination. 

45° In order to relieve the hardship of daily computation, the Commissioner is 
empowered to allow the taxpayer to use another basis, provided the resulting in- 
vested capital will not differ by more than $1000 from an invested capital deter- 
mined on a daily basis. § 715. But to ascertain whether or not there is the $1000 
difference, the corporation may be obliged to compute its daily invested capital. 

46 The inclusion of accumulated earnings and profits in invested capital is not 
necessarily inconsistent with this statement. To the extent that income has been 
received, it is money or property available for distribution to stockholders. While 
the corporation may legitimately refuse so to distribute earnings, the retention of 
those earnings may be regarded as an involuntary reinvestment by the stockholders. 

47 This was equally true under the World War Acts. La Belle Iron Works v. 
United States, 256 U.S. 377 (1921). For criticism of this refusal to include appre- 
ciation in property, see McCamic, Appreciation in Value as Invested Capital under 
the Excess Profits Law (1920) 30 YALE L. J. 239; Adams, Should the Excess Profits 
Tax be Repealed? (1921) 35 Q. J. Econ. 363, 378. 

48 See Int. Rev. Cope § 112 (1939). 

49 Section 718(a)(2). The unadjusted basis for determining loss is normally 
the cost to the transferee. Int. Rev. Cope § 113(a) (1939). This will be the fair 
market value of the stock given in exchange for the property where such a value 
is ascertainable. Seymour Mfg. Co., 19 B. T. A. 1280 (1930) ; see Ida I. McKinney, 
32 B. T. A. 450, 456 (1935), aff'd, 87 F.(2d) 811 (C. C. A. roth, 1937); 2 Paut 
AND MERTENS, LAW oF FEDERAL INCOME TAXATION (1934) 271. Where, however, 
the fair market value of the stock cannot be ascertained, the unadjusted basis of 
the property received by the corporation is the fair market value of such property. 
Gillette Rubber Co., 31 B. T. A. 483 (1934) ; Record Petroleum Corp., 32 B. T. A. 
1270 (1935). Where the property was acquired in a tax-free exchange, the basis 
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credit equal to the value of the stock transferred, or if that were not as- 
certainable, equal to the value of the assets received. The transferor, of 
course, would realize taxable gain on the difference between the cost to 
it of the property and the value of the stock received therefor, but this 
gain would be capable of becoming part of the accumulated earnings and 
profits for subsequent years. The World War Acts provided that a 
transferee corporation could include the property in its invested capital at 
no more than the amount at which it was included by the transferor, if 
the transferor owned more than 50% of the transferee’s stock.°° The ef- 
fect of the present income tax provisions relating to tax free exchanges 
would be similar, but since their applicability is largely restricted to 
transfers where there is at least 80% control,** the possibility of the type 
of transaction described is greater under the present Act. 

Any method of computation based on amount invested must take into 
consideration dividend distributions to shareholders; where the money 
Or property so distributed has previously been included in invested 
capital, it is necessary to reduce invested capital by the amount dis- 
tributed.5* No reduction is needed, however, where the distribution is 
out of current earnings and profits, as they have not yet been included 
in invested capital. Since distributions made in previous years out of 
earnings and profits will automatically have reduced the accumulated 
earnings and profits account for subsequent years, no further adjustment 
is necessary. 

By making these deductions for dividends distributed, and by in- 
cluding accumulated earnings and profits in invested capital, the Act 
encourages the retention of earnings by corporations using the invested 
capital method, and discourages distribution to stockholders.** To 


———, 


oo to the transferor. Int. Rev. Cope §§ 113(a) (6), 113(a) (7), 113 (a) (8) 
1939). 

The World War Acts included property at its “value” at the time of the 
transfer. Revenue Acts of 1918 and 1921, § 326(a). The statement that the present 
Act eliminates the difficulties that arose under the World War Acts [see Minority 
Report, p. 11] seems only partially true, since in many cases it will be necessary 
to value the property as of the date paid in, and in others such valuation would 
not have been difficult. However, the fact that the determination of basis is a 
familiar process, and one which it may be necessary to go through under the income 
tax, will facilitate administration. 

50 Revenue Acts of 1918 and 1921, § 331. 

51 See the definitions of “ reorganization” and “control” in Int. Rev. CopE 
8§ 112(g), 112(h) (1939). Section 113(a) (8) (B) appears to impose no requirement 
of control. 

52 Section 718(b) provides for the deduction from invested capital of dividends 
paid in the current year out of other than earnings and profits of that year, and 
of dividends paid in prior years out of other than earnings and profits. 

53 Since capital reductions effected by dividend distributions are computed on 
a daily basis, the delaying of distribution of dividends derived from other than 
current earnings and profits is encouraged. Section 718(c)(2) provides that a 
dividend declared within the first 60 days of a taxable year shall be deemed to 
have been declared in the previous year. This provision prevents the augmentation 
of the accumulated earnings and profits account by the amount of this dividend; 
a a effect may be avoided by delaying distribution until the 60-day period has 
elapsed. 
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some extent this may provide an added incentive to plant expansion; but 
the danger seems real that corporations, especially if they believe the 
tax to be of a temporary nature, will build up large accumulations of 
idle money. 

Stock dividends cause further problems. Although many stock divi- 
dends represent taxable income to the recipient,** they represent to the 
corporation merely a capitalization of its surplus, which in no way re- 
duces its assets or its earning power. Hence the Act does not permit 
a reduction of invested capital because of stock distributions. One way 
of reaching this result might have been to regard a taxable stock 
dividend as a distribution of money or property to shareholders, who 
immediately return it to the corporation in payment for stock. The Act 
specifically rejects this theory,°® and instead provides that stock divi- 
dends out of earnings and profits other than those of the current tax- 
able year shall be added to invested capital, and that stock dividends 
from other sources shall not be treated as “‘ distributions.” °* Thus, by 
excluding certain stock dividends from the operation of the rules ap- 
plicable to dividends in general, and by restoring to invested capital in 
all other cases the amounts deducted under those rules or the amounts 
by which accumulated earnings and profits had been reduced as a result 
of the dividends, the Act allows stock dividends to have no effect on 
invested capital. 

The inclusion in invested capital of 50% of borrowed capital *” may 
be justified by the increased risk to which stockholders’ investments are 
subjected by the incurring of obligations prior to their own. Congress 
appears to have been motivated by a desire to aid small businesses which 
might find it difficult to obtain needed money by issuing stock.®* It is 
probable that the restriction to 50% reflected a fear that the relatively 
simple processes by which debt, especially inter-company debt, might 

54 Koshland v. Helvering, 298 U.S. 441 (1936). 

55 Section 718(c) (1). 

56 Sections 718(a) (3), 718(c)(1). The statutory language is that dividends 
which “are considered distributions of earnings and profits” shall be added to 
invested capital. To the extent that a stock dividend is taxable under the income 
tax, it is considered to reduce the earnings and profits available for subsequent 
dividend distribution; a non-taxable stock-dividend does not so reduce earnings 
and profits. Int. Rev. Cope § 115(h) (1939); see August Horrman, 34 B. T. A. 
1178, 1183, 1184 (1936). The distinction adopted by this Act is, therefore, that 
between taxable and non-taxable stock dividends. | 

57 Section 719. While the statutory definition includes most debts evidenced by 
writing, a mere written contract probably would not be acceptable as evidence of 
indebtedness. Surrey, Invested Capital, address before the Trade & Commerce 
Ass’n, Oct. 21, 1940. However, this restriction on the use of a contract can easily 
be avoided by resort to a post-dated check, which, being a bill of exchange, [| NEco- 
TIABLE INSTRUMENTS Law § 185] satisfies the statutory definition. 

As the Act allows only 50% of borrowed capital in computing credit, there re- 
mains the problem, which proved troublesome under the World War Acts, of dis- 
tinguishing between borrowed and invested capital. Cf. (1940) 40 Cov. L. Rev. 
1084; Note (1930) 39 YALE L. J. 1025, 1030 et seg.; (1939) 52 Harv. L. REv. 1363. 

58 See Senate Report, p. 2. The House bill attempted further to favor small 


corporations by including varying percentages of borrowed capital, depending on 
the size of the corporation. 


This content downloaded from 128.111.121.42 on Wed, 16 Mar 2016 03:41:23 UTC 
All use subject to JSTOR Terms and Conditions 


320 HARVARD LAW REVIEW [Vol. 54 


be incurred would furnish a ready means of tax avoidance.®® The effect 
of such transactions might be negated by application of the doctrine of 
Gregory v. Helvering © so as to allow the inclusion in invested capital of 
only that portion of the borrowed capital which is actually needed and 
employed in the business. But the difficulties of determining how much 
was so needed and employed would make it probable that only the most 
obvious attempts to avoid the tax would thus be thwarted. 

After adding one-half of borrowed capital to equity capital, one fur- 
ther adjustment must be made. Since dividends from other corpora- 
tions are not included in excess profits net income, it seems fair to de- 
duct that proportion of invested capital which such stock bears to the 
total corporate assets. A similar deduction is made for tax-exempt se- 
curities, except that at the taxpayer’s option such securities may be in- 
cluded in invested capital, and the income therefrom subjected to tax. 

The Average Earnings Method. — The alternative method of com- 
puting excess profits credit is based on 95% * of the average earnings 
during a base period from 1936 through 1939.°* In order to obtain a 
proper basis for comparison, items of income or loss which are not an- 
ticipated or which do not result from current business operations should 
be disregarded in computing income. Furthermore, the same adyjust- 
ments should be made in the base period years as in the current taxable 
year. The Act wholly satisfies neither objective. It is true that the 
adjustments made in determining current taxable year income are re- 
peated in the determination of base period income.** But deductions for 
certain abnormal losses —e.g., casualty, theft, or judgments paid — 


59 Shoup, The Excess Profits Tax, unpublished address delivered before the 33d 
Annual Tax Conference, National Tax Association, Sept. 12, 1940. Another reason 
for the restriction to 50% may be that the interest paid on such obligations is 
allowed as a deduction under the income tax. 

6° 293 U.S. 465 (1935). : 

61 Section 720. See note 28 supra. Special provision is also made to reduce 
the amount of inadmissibles wherever the inadmissible is sold and a short-term 
capital gain, which does figure in excess profits net income, is realized. § 720(c). 

62 The allowance of only 95% can probably be explained by Congressional op- 
position to the average earnings option. Indeed the House version provided 
for a 4.1% penalty provision and a 5% higher excess profits tax rate on those 
corporations not electing the invested capital method. See Conference Report, p. 42. 

63 It has been suggested that the period of 1924 through 1927 is more suitable 
for a base period inasmuch as it is a more normal period than the depression years 
of 1936 through 1939. Brief of American Institute of Accounting Presented to 
Committee on Internal Revenue Taxation, J. Acc’tcy, Sept. 1940, 245. But many 
corporations subject to the Excess Profits Tax would not have been in existence 
during that period. 

The present Canadian Excess Profits Tax employs a base period of 1936 through 
1939 in ascertaining “ normal ” or “ standard ” profits. (Canada) Stats. oF 1940, 2d 
Sess., c. 32, § 2(1) (h). Under the current English Excess Profits Tax, varying one 
or two year base periods are employed. Finance (No. 2) Act of 1939, Part III, 
2 & 3 Geo. VI, c. 109, § 13. 

64 See p. 314 supra. Thus, income tax paid for the year in question is deductible 
[§ 711(b) (1) (A) ]; dividends on stock of domestic corporations are deductible 
[§ 711(b) (1) (1) ]; income from discharge of obligations outstanding for over 18 
months is deductible [§ 711(b)(1)(C)]; a share of the deduction taken for re- 
payment of processing tax to vendees is disallowed [§ 711(b) (1) (F) ]; long-term 
capital gains and losses are excluded [§ 711(b) (1) (B) ], though the sections of the 
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are disallowed in the base period only.*° And abnormal gains are not 
excluded during the base period, although, in determining current tax- 
able year income, windfalls such as judgments recovered can be spread 
over several years.°* Thus the taxpayer is favored at every turn. 

The income for the four base years must be averaged. If deficits 
have been incurred, the income for the year of the largest deficit is 
taken at zero, although other deficits are included in the average.*’ 
This provision, a compromise from the Senate provision allowing a 
choice of three of the four years,°* may be simply a reflection of doubt 
as to the ability to select a wholly satisfactory base period. 

Changes in the size of a corporation — which are automatically re- 
flected in the taxpayers’ credit under the invested capital method °° — 
present difficulties in applying the average earnings method. Whether 
such changes occurred during or after the base period, comparison with 
earnings prior to such alteration is meaningless. 

Determination of hypothetical base period earnings had the corpora- 
tion then had its present size would be the ideal method; but this is 
seldom possible. Hence arbitrary figures are adopted, and the credit is 
adjusted by adding 8% of the net capital additions or deducting 6% of 
the net capital reductions which have occurred since the end of the base 
period. One objection to this method is that it fails to take account of 
changes in invested capital during the base period, which serve to render 
earnings prior to such change inaccurate as a comparative. Moreover, 
it seems inconsistent to regard earnings over 8% from a part of a cor- 
poration’s property as “ excess,” while permitting higher earnings from 
the remainder of its property.”° Both of these criticisms would be 
obviated if the same rate of earning were allowed on present invested 
capital as was earned on the base period invested capital.1 But the 8% 


present Act dealing with the worthlessness of securities [§§ 23(g)(2), 23(k) (2) ] 
and § 117 are treated as having been part of the applicable revenue act, so that 
a common system of treatment is possible [§ 711(b)(2)]; net gains from depre- 
ciable property held over 18 months are excluded [§ 711(b)(1)(B)]. Not excluded 
from base period, income, however, is income from the recovery of a previously 
discharged bad debt. . 

65 Section 711(b) (1) (E). 

66 Section 721. 

67 Section 713(b) (4). In no event can the average base period net income be 
less than zero. Section 713(b) (6). 

68 Conference Report, p. 48. The Senate provision was probably stimulated by 
the feeling that one year during the base period might be an unduly abnormal year, 
and should not, therefore, be permitted to upset the computation. Cooper, Excess 
Profits Net Income, address before Trade & Commerce Ass’n, N. Y. C., Oct. 21, 1940. 

69 Special provision is made, however, for certain tax-free exchanges. See § 751. 

70 Somewhat analogous is the provision giving to domestic corporations not in 
existence throughout the base period a constructive income, for the period during 
which they were not in existence, equal to 8% of their invested capital as of the 
first taxable year after the base period. § 713(b)(s). 

71 The House bill adopted such a method of determining credit, operative within 
a 5% minimum and 10% maximum return on invested capital. See Conference 
Report, p. 48. The Revenue Act of 1917 had a similar provision (§ 207), using 
the pre-war period of 1911, 1912, and 1913 and employing a 7% minimum and a 
9% maximum. 
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provision may be justified by the possibility that extensive capital ex- 
pansion by corporations with favorable base period earnings, possibly 
accompanied by entry into fields of activity completely unrelated to that 
engaged in during the base period, might free large profits from the excess 
profits tax, with resultant impairment of both revenue and morale. 

The method of determining the amount of net capital additions or 
reductions roughly approximates that used to determine invested capi- 
tal.’* However, no consideration is given to accumulations of earnings 
or to changes in borrowed capital. The reason for including these in 
invested capital but not regarding them as capital additions under the 
average earnings method is not apparent. 


C. ProBLtEMS INVOLVING SEVERAL CORPORATIONS 


Mergers and Consolidations.— Supplement A to the Act provides 
that in combinations of corporations through exchanges of property for 
stock,’* credits for resulting increases in invested capital are not set at 
8% but are arrived at by a special method. This Supplement deals with 
the acquisition by an “ acquiring corporation,” actually or construc- 
tively “* in existence at the beginning of its base period, of property of 
another corporation, designated the ‘‘ component corporation,” which 
was similarly in existence. The average earnings credit of the corpora- 
tion resulting from a consolidation, or enlarged by a merger, is the sum 
of the credits of the participating corporations.’ To make an exact 


72 Section 713. The net capital addition or net capital reduction for a given 
year is the difference between the aggregates of daily additions and of daily reduc- 
tions. Daily additions or reductions are all additions or reductions made between 
the end of the taxpayer’s base period and the day in question. 

73 These are prescribed in § 740(a). Cf. Revenue Act of 1918, § 330; Revenue 
Act of 1917, § 204. Included are transactions which come within the reorganization 
and liquidation provisions postponing recognition of gain or loss for income tax 
purposes. Cf. Int. REv. CopE §§ 112(b) (6), 112(g) (1939). Consequently, many 
of the problems presented by the definition have arisen under the income tax. 
Comparable provisions of the English and Canadian acts are relatively brief and 
unspecific. Finance (No. 2) Act, 1939, 2 & 3 Gro. VI, c. 109, § 16, amended by 
Finance Act, 1940, 3 & 4 Geo. VI, c. 29, § 38; Excess Profits Tax Act of 1940, (Can- 
ada) STATS. OF 1940, 2d Sess., c. 32, § 4(2). 

74 An acquiring corporation is considered to have been in existence at the begin- 
ning of its base period if any of its components was in existence on that date. 
Section 740(f). 

75 This is roughly the result of the formula in § 742(a), (b), (c). Where an 
acquirer (or a component which is itself an acquirer) was not in actual existence 
at the beginning of its base period, its credit is computed without regard to either 
its income or losses for the period preceding the date on which it became an ac- 
quirer. § 740(f) (1), (2). Since the income subsequent to this date is apparently 
spread over the four base years, the resulting figure is no indication of the normal 
income of the taxpayer. The failure to take account of a corporation’s base period 
experience prior to its becoming an acquirer seems unjustified, especially in view 
of the fact that where Supplement A is inapplicable a corporation not in existence 
during part of the base period is given a constructive income. Cf. § 713(b) (5). 

Moreover, if the taxpayer becomes an acquirer within the current taxable year, 
it can include only a percentage of its components’ income equal to the ratio of the 
number of days after the exchange to the total number of days in that year. 
§ 742(f) (4). Administrative convenience may justify this assumption that the com- 
ponents’ income is spread evenly over its taxable year. 
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estimate of the normal income of such taxpayer, however, it might appear 
necessary to determine what the experience of the combined properties 
during the base years would have been if the combination had occurred at 
the beginning of that period — an experience which may differ from a 
total of the separate experiences of the properties during this period. 
But the impossibility of making such determination has apparently com- 
pelled the underlying assumption in Supplement A that the normal re- 
turn on the combined properties is simply the sum of the separate normal 
returns. | 

The chief line of demarcation between the mutually exclusive spheres 
of Supplement A and the provision setting the increase in credit at 8% 
of acquired assets is the requirement that for Supplement A to apply, 
‘ substantially all the properties ” of the component be acquired.”* To 
avoid its application, therefore, the exchange may be arranged so that 
less than “ substantially all” of the component’s assets are obtained. 
And it might be argued that the limitation on Supplement A is unneces- 
sary in that a percentage of the component’s total credit might have been 
allowed, equal to the percentage of the component’s total property which 
is acquired. But the inaccuracies which might result from variations in 
earning power between portions of the component’s property may justify 
the restriction of Supplement A to transfers of substantially all of the 
component’s property.”” 

For excess profits tax purposes, it is advantageous to come within the 
scope of Supplement A if one of the participants has a high current re- 
turn but a comparatively low credit, while the other has a relatively high 
credit and is currently receiving a low return or suffering a loss. More- 
over, if the transaction comes within Supplement A, it will be an ex- 
change on which the recognition of gain for income tax purposes is 
postponed.’® The effect, however, of a combination is to restrict the tax- 
payer to a single deduction of $5,000 7° instead of two such deductions. 
And if the participants are each receiving excess profits, the combination 
causes an amalgamation of such profits and perhaps a projection of the 
total into a higher rate bracket than was applicable prior to combination. 

In addition, the fact that Supplement A precludes the use of the in- 
vested capital method as to acquired assets operates to the disadvantage 
of the acquirer when it desires to continue to use the average earnings 
method after acquiring the assets of a component that has earned less 
than 8% during the base period. This disadvantage is even more pro- 
nounced when combination is sought with a component which has sus- 





76 Section 740(a). The construction received by a similar requirement under 
the income tax indicates that “substantially all’? may mean as little as 85%. 
Western Industries Co. v. Helvering, 82 F.(2d) 461 (App. D. C. 1936). 

77 The English Act in a similar situation provides for such allocation of capital, 
profits and losses as may appear just to the Commissioners. Finance (No. 2) Act, 
1939, 2 & 3 Geo. VI, c. 109, § 16(5), amended by Finance Act, 1940, 3 & 4 Gxo. 
VI, c. 29, § 38. | 

78 See note 73 supra. 

79 Cf. § 710(b) (1). 
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tained an average net loss during the base period, since such deficits 
must be subtracted from the acquirer’s credit.®° 

In one type of transaction covered by Supplement A * there is no 
requirement that after an exchange the component be dissolved or com- 
pelled to compute its credit on the invested capital plan. A parent 
corporation, which has earned more than 8% in its base period, may strip 
itself of all its assets by a transfer to a subsidiary which had been in 
existence throughout the former’s base period, so that only the corporate 
shell remains. Under Supplement A the subsidiary is allowed the 
parent’s base period credit. Since the parent is permitted to continue 
its existence, it would appear to retain its old credit.? If the parent then 
acquires new assets of any kind, and continues doing business, it will ap- 
parently be able to apply against income produced by those assets not 
only the credit properly pertaining to them,®* but its old credit in addi- 
tion.®* That the parent continues to receive approximately its old re- 
turn indirectly from the subsidiary in the form of dividends can hardly 
justify retention of its old credit, for these dividends are not included in 
the parent’s excess profits income. These maneuvers may be thwarted, 
however, by judicial construction of the Act to require dissolution of 
the parent or by liberal application of the doctrine of Gregory v. Hel- 
vering °° 

Consolidated Returns. — Filing a consolidated return affords many 
of the tax advantages (and disadvantages) of merger. But the privilege 
to file a consolidated return is limited to an “ affiliated group ” °° of 
corporations in which 95% of each class of stock of each member is 
owned directly by one or more other members and 95% of each class of 
stock of at least one member is owned directly by a common parent.®’ 


80 Cf. § 742(a) (3). This effect is eliminated under extremely restricted circum- 
stances. Section 742(a). 

81 Section 740(a) (1) (A). 

82 Cf. Minority Report, p. 4. 

83 Section 713(a) (1). 

84 Cf. Haig and Holmes, The Taxation of Excess Profits in Great Britain, Am. 
Econ. Rev. Supp., Dec., 1920, p. 149. But this might reduce the highest bracket 
amounts of the parent and subsidiary. See p. 326 infra. This disadvantage may 
be minimized by obtaining control of less than 90% of the stock of a subsidiary 
which has not previously had its highest bracket amount reduced. 

85 293 U. S. 465 (1935). 

86 Section 730. This includes corporations which have been members of the 
affiliated group at any time during the taxable year. If a corporation is a member 
of the group for a fractional part of the year, the consolidated return is to include 
the income of such corporation for such part of the year as it was a member of 
the group. 

87 Section 730. For the history of consolidated returns since their inception in 
the Treasury Regulations under the 1917 Act, see 2 MonTGOMERY, Excess PROFITS 
TAX PROCEDURE (1926) 321-23; KLEIN, FEDERAL INCOME TAXATION (1929) I05I— 
53; PAUL AND MERTENS, FEDERAL INCOME Tax (1938) §§ 38.01-38.04. The Revenue 
Act of 1934 abolished for all corporations except railroads the privilege of filing 
consolidated income tax returns. See Int. Rev. Cope § 141 (1939). This may be 
compared with the Government’s contemporaneous attack on large scale affiliations 
and holding companies. Cf. Public Utility Holding Company Act, 49 Stat. 803 
(1935), 15 U.S. C. § 79 (Supp. 1939). 
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The use of consolidated returns is justified when corporations are thus 
closely allied, since they compose but a single business unit and should 
be taxed as such. Similar provisions in earlier statutes generally worked 
to the advantage of the taxpayer in that they permitted the elimination 
of inter-company profits and the offsetting of one member’s profits 
against another’s losses.8* But the advantage of filing a consolidated 
return under the Excess Profits Tax is not so clear.®® It is true that a 
group of corporations may obtain in the current taxable year a lower 
total income than would be the case if each filed a separate return. If, 
however, the Commissioner, under his power to regulate,®° requires the 
corporations using the average earnings method to recompute on a com- 
parable basis their returns for the base years, the resultant lowering of 
the base period credit would tend to offset the advantage of lower con- 
solidated earnings in the taxable year. Consequently, since the rate of 
tax on excess profits increases with the total dollar amount of the excess, 
it may prove undesirable to consolidate earnings.** 

In computing the excess profits credit by the invested capital method, 
stock held in another corporation must be deducted from equity invested 
capital.°? Hence a consolidated return would produce the same invested 
capital as would the sum of a set of separate returns. But inter-company 
debts are not excluded from invested capital. Assuming that the Treas- 
ury Regulations will require elimination of inter-company debt holdings 
in a consolidated return, a group of companies may by filing separate 
returns report a higher invested capital than they might by filing a con- 
solidated return.?? There are, moreover, real possibilities within an 
affiliated group for the circular creation of debts which would increase 
invested capital. The loss of these possibilities in a consolidated return 
might make use of such a return considerably less attractive. 

Provisions allowing consolidated returns are found in both the English and 
Canadian excess profits taxes. 3 & 4 Gro. VI, c. 29, § 28 (1940); (Canada) Strats. 
OF 1940, 2d Sess., c. 32, § 10. 

88 See Haic, FEDERAL INCOME Tax (1921) 190, 195; Ivins, Affiliated Corpora- 
tions (1926) 4 Tax Mac. 131; KLEIN, FEDERAL INCOME TAXATION (1929) 1053-55} 
MOoNTGOMERY, FEDERAL INCOME Tax (1935-1936) 678-79; Note (1932) 32 CoL. L. 
REv. 513. The mandatory consolidated return provisions of the 1918 Act were 
intended to prevent tax avoidance, but in the large majority of cases resulted in 
greatly reduced taxes. See KLEIN, FEDERAL INCOME TAXATION (1929) I052. 

89 See Minority Report, p. 16: “. . . refinements in the bill with reference to 
exchanges and reorganizations have made consolidated returns unnecessary and 
actually inequitable in some cases.” 

90 Section 730(b) gives the Commissioner broad powers of regulation, and 
§ 730(a) conditions the filing of a consolidated return on a consent to all such 
regulations promulgated prior to the last day for filing returns. Such a consent 
provision first appeared in the Revenue Act of 1928. This delegation of power “ to 
prescribe regulations legislative in character” has been upheld. See Ilfeld Co. v. 
Hernandez, 292 U. S. 62, 65 (1934). 

81 See N. Y. Times, Oct. 13, 1940, p. 51, col. 5. Note also that the Act permits 
only one specific exemption of $5,000 to the affiliated group. 

92 Section 720. 

93 It is doubtful whether treasury regulations could exclude inter-company debt 


holdings where separate returns are filed inasmuch as § 720 seems to apply only 
to stock. 
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The Use of the Highest Bracket Amount.— As has been indicated, 
the fact that the rates are based on dollar amounts has decreased the 
desirability, to the taxpayer, of mergers and consolidations and of filing 
consolidated returns. In an effort to invoke lower rates, a corporation 
might split itself in a manner not affecting the substance of its interest,°4 
but dividing its excess profits among the resulting units so that the several 
parts of those profits would come within lower rate brackets than would 
have applied to the total of such profits. The aggregate of the tax on 
the parts would be less than the tax on the total. In view of the con- 
tinuity of the transferor corporation’s interest, the tax reduction so 
achieved seems unjustified. It was to such a situation that Supplement 
B to the Act was directed.®® 

The net effect of Supplement B in conjunction with Section 710 is to 
take the several parts of the former total of excess profits and project 
them into a rate bracket which would have been applicable to the total, 
so that the sum of the taxes on the several parts is not less than that 
which would have been the tax on the total. To restore the excess profits 
tax situation which preceded the split-up, the device of altering the 
“highest bracket amount ” is employed. The highest bracket amount 
of a corporation is defined as that sum in the rate structure at and above 
which the highest rate becomes applicable (normally $500,000) .°* But 
when a corporation engages in a split-up, Supplement B may operate to 
reduce its highest bracket amount to a figure less than $500,000. Each 
of the bracket amounts in the rate structure below the top bracket is 
then reduced, under Section 710, proportionately to the reduction in the 
highest bracket amount. But the rate applicable to any one of the new 
brackets is the rate applicable to the bracket it displaced. These pro- 
visions concerning determination of highest bracket amounts affect only 
the rate structure, and bear no relation to the computation of the ad- 
justed excess profits net income on which the rate structure operates. 

Exchanges which produce split-ups usually affect bracket amounts 
to a greater extent if the transferor retains or acquires ‘‘ control ”’ of the 
transferee than if this element of control is absent.®°’ ‘“‘ Control ” is de- 


94 Cf. MAGILL, TAXABLE INCOME (1936) 123. 

95 Senate Report, p. 20. The scope of Supplement B is defined by § 750(a). 

96 Section 750(e) provides that it is $500,000 or the highest bracket amount 
computed under § 752. 

97 Absence of control means that “. . . immediately after the exchange no trans- 
feror or its shareholders, or both, upon the exchange are in control of the transferee, 
and ... the shareholders of the transferee immediately preceding the exchange are 
G control of the transferee immediately after the exchange .. .” § 752(b) (3), 

c) (3). 

Where all the participants enter the transaction with highest bracket amounts 
of $500,000, and the element of ‘ control” in the transferor is absent, these 
bracket amounts remain unchanged. Cf. §§ 752(b)(1), (3), (c)(1), (3). Thus 
the transaction is treated in the same manner as a sale or exchange between unre- | 
lated participants. However if “control” is lacking, and any of the participants 
enter the transaction with highest bracket amounts less than $500,000, there may 
be an alteration in these amounts. Jbid. Wherever the element of “control” is 
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fined as “‘ at least 90 per centum of the total combined voting power of 
all classes of stock entitled to vote and at least 90 per centum of the total 
value ” of the transferee’s entire stock.°* If the transferor possesses such 
control, Section 752 of Supplement B may decrease the highest bracket 
amount of the transferee,®® as well as that of the transferor. Thus in- 
terests of the transferee’s minority shareholders are adversely affected 
because of the actions of the transferor. The definition of control ap- 
parently indicates a Congressional judgment that this result is undesir- 
able where the minority interests represent more than 10% of the stock. 
This definition, however, requires the transferor to own a greater per 
cent of the transferee’s stock than is required by the income tax as a 
condition precedent to postponement of recognition of gain or loss on 
certain transactions.’°° A transferor is therefore able to retain or acquire 
a percentage of stock great enough to obtain the benefits of operating 
control and of the postponement of income tax and yet small enough to 
avoid the impact of the control provisions of Section 752 on the highest 
bracket amount. | 

The usual effect of the highest bracket amount device may well be 
merely a rough approximation of the situation before the split-up.*™ 
The maze of formulae and computations involved in the operation of 
this device would appear unnecessary if the rates were graduated on a 
percentage ratio *°? rather than on absolute dollar amounts; there would 
then be eliminated the chief incentive for engaging in the transactions at 
which the highest bracket amount sections are aimed. 


D. ReEtieFr PROVISIONS 


Hardships will inevitably result from the application of a complex 
and hastily enacted statute imposing a fairly high tax by methods largely 
untested by experience. Although the alternative methods for deter- 
mining excess profits credits and the elimination of burdensome aspects 


present, there must result an alteration in the highest bracket amounts. §8§ 752(b) (2), 
(b) (4), (c) (2), (c) (4). 

98 Section 750(d). 

99 See note 97 supra. If the transferee receives excess profits both from prop- 
erty originally held and from newly acquired property, the bracket applicable to 
the sum of these profits may be higher than those brackets applicable to the sepa- 
rate parts. Therefore, at first impression, it may seem that where there has been 
an addition to the transferee’s property, this factor should be taken into considera- 
tion when the highest bracket amount is being determined. But it is possible that 
without a reduction in the transferee’s highest bracket amount, the exchange will 
result in an impairment of governmental revenue —e.g., if the transferee has a 
large credit with low current income whereas the transferor was in the converse 
position. While the reduction of this amount may result in the payment to the 
Government of more than it deserves, to determine whether this is so requires an 
examination of each case; the practical difficulties involved in such a procedure are 
patent. 

100 Int. Rev. CopE § 112(h) (1939). 

101 Cf. note 99 supra. 

102 For a discussion of the rate structure, see p. 314 supra. 
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of former Acts 1° have reduced the possibilities of hardship, provision 
for relief in individual cases was an evident necessity.1% 

Some provisions were a clear response to specific cases which had been 
brought to the attention of Congress.‘ Section 721 provides for the 
spreading over several years of specified abnormalities in income,’°* and 
Section 723 provides a special method for determining equity invested 
capital where the usual formula cannot be used.1°* To provide for cases 
not foreseen at the time of enactment, Section 722 contains a blanket pro- 
vision giving the Commissioner authority “ to make such adjustments as 
may be necessary to adjust abnormalities affecting income or capital.” 
The very general language of the provision and the fact that further 
study is to be given to the problem ?°° indicates that Congress will at- 
tempt to make specific provision for as many cases as possible and that 
the Commissioner is unlikely to exercise his powers until that time. At 
present, however, not only is the Commissioner given broad discretion 
to determine the occasions for the exercise of his powers of relief, but no 
procedure has been set up to guide his action.’ 

In view of this broad grant of discretion, the extent to which the Com- 
missioner’s decisions will be reviewed becomes important.’’® Specific 
provision is made for review by the Board of Tax Appeals of his decisions 
under Section 722. While no such provision is made in Sections 721 or 
723,the Board will undoubtedly be held to have power to review the Com- 
missioner’s decisions.‘**_ Under the authority of Wuiliamsport Wire 





103 For example, two sources of administrative difficulty under the 1918 and 
1921 Acts were the exclusion of borrowed capital, and the limitations on the inclu- 
sion of intangibles in determining invested capital. The inclusion of fiity per cent 
of borrowed capital and of tangibles and intangibles without limitation reduces 
the possibilities of hardships. 

104 Comparable provisions were included in the 1918 Act and appear in the 
present English and Canadian statutes. Revenue Act of 1918, 8§ 327, 328; 3 & 4 GEO. 
VI, c. 29, § 27 (1940) ; (Canada) Stats. OF 1940, 2d Sess., c. 32, §§ 4, 5. 

105 World War experience and the hearings and debates were two main sources 
of information. See Joint Hearings, p. 330 (income from a contract the perform- 
ance of which required several years) ; Senate Hearings, p. 223 (income arising out 
of a tax claim); 7d. at 221, 272-73, 479-80, 491-92 (income from a contract the 
performance of which required several years) ; Jd. at 468-75 (change in taxpayer’s 
accounting method). 

106 F.g., where it is unusual for the taxpayer to derive any such income or 
where the amount derived is unusual. It is uncertain whether the fact that the 
taxpayer has received abnormal income of a similar nature during one of the base 
years is sufficient to make this section inapplicable. 

107 F.g., where the records have been lost or destroyed by which the corpora- 
tion’s equity invested capital would be determined. 

108 See Conference Report, p. 52. It has been indicated that this revision will 
be made in time to affect the tax returns for the calendar year 1940. See 86 Cong. 
Rec., Oct. 1, 1940, at 19499. 

109 For the administrative difficulties in the procedure used under the World 
War Acts, see Joint Hearings, p. 95. 

110 See Magill, Finality of Determinations of the Commissioner of Internal 
Revenue (1928) 28 Cor. L. REv. 563, (1930) 30 Cov. L. Rev. 147. A special board 
of review, independent of the Treasury Department, to handle cases arising under 
the relief sections has been suggested. See Senate Hearings, pp. 24-28. 

111 Cf. Blair v. Oesterline Machine Co., 275 U. S. 220 (1927). 
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Rope Co. v. United States,*? however, it seems that in the absence of 
fraud or gross abuse by the Commissioner of his discretion the taxpayer 
will be denied further appeal to the federal courts.'** 


The present need for revenue is manifest. While the World War excess 
profits taxes furnished one-fourth of all ordinary receipts of the Govern- 
ment,'"* the estimated yield of the present Act is at most one-twentieth 
of the anticipated annual revenue.**®> Even allowing for substantial in- 
creases in profits in subsequent years, the return from the tax is likely to 
be unimpressive. 

One way of increasing revenue yields would be to eliminate the tax- 
payer’s opportunity to select from two methods of computation the one 
which will result in the lower tax.1!® This change might also increase the 
Act’s effectiveness in reducing profits of a size likely to arouse public in- 
dignation. Yet adoption of either method alone would introduce in- 
equalities. The invested capital formula ignores the fact that the per- 
centage of earnings from capital varies with the risk involved.**” The 
average earnings method, on the other hand, penalizes young corpora- 
tions which were establishing themselves during the base period and have 
just begun to operate at a profit.17° 

The emphasis of the present Act, a mild response to the demand for 
an excess profits tax, is upon the avoidance of hardship to the taxpayer. 
But if revenue needs increase or the public becomes restive at the size of 
corporate profits, revision of the Act seems inevitable. 


112 29% U.S. 551 (1928) ; Heiner v. Diamond Alkali Co., 288 U.S. 502 (1933). 
Nor will the Commissioner’s decision be directly reviewable by a district court. 
Welch v. Obispo Oil Co., 301 U.S. 190 (1937). 

113 A further problem might arise as to the constitutionality of § 722 in view 
of the delegation of unlimited authority to the Commissioner. Since these provisions 
are intended to aid the taxpayer, this question is not likely to be raised. See Bal- 
lantine, Some Constitutional Aspects of the Excess Profits Tax (1920) 29 YALE L. J. 
625, 637. 

114 See Adams, Excess Profits Tax in 5 Encyc. Soc. Sct. (1937) 664, 665. 

115 The net yield anticipated for the excess profits tax in fiscal year 1940 is from 
$155,100,000 to $245,000,000. 86 Cong. Rec., Oct. 1, 1940, at 19497. But it has been 
predicted that taxable income will increase from 15 to 18% for 1941. See Senate 
Hearings, p. 200. The net yield might be increased to $400,000,000 or $450,000,000. 
The yield expected from the first Revenue Act of 1940 is about $1,000,000,000. H.R. 
Rep. No. 2114, 76th Cong., 3d Sess. (1940) 2. Current total anticipated receipts are 
$6,367,000,000, and expenditures $12,058,000,000. Statement of Secretary Mor- 
genthau, N. Y. Times, Nov. 8, 1940, p. 1, col. 8. Of this deficit $3,100,000,000 may 
be directly attributed to defense expenditures. 

By reducing the earnings available for dividend distribution and by encouraging 
retention of earnings, the Excess Profits Tax may substantially reduce personal in- 
come tax yields. See Joint Hearings, p. 105. The figures given above take this into 
consideration in determining the net yield. 

116 See Joint Hearings, p. 78. 

117 See Adams, Excess Profits Tax in 5 ENcyc. Soc. Sct. (1937) 664, 666; Buehler, 
The Taxation of Corporate Excess Profits in Peace and War Times (1940) 7 LAW 
& CoNTEMP. PROB. 290, 299. 

118 See Minority Report, pp. 4-7; Senate Hearings, pp. 231-38. 
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